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COPYRIGHT ROYALTY TRIBUNAL

In the matter of:

COMPULSORY LICENSE FOR SECONDARY
:CRT Docket No. 80-3
TRANSMISSIONS BY CABLE SYSTEMS: :

ROYALTY ADJUSTMENT PROCEEDING

2100 K Street, N.W.
Room 610
Washington, D.C.

Wednesday, November 12, l§80

The hearing in the above-entitled matter commenced
at 10:00 a.m., pursuant to notice,
o
BEFORE:
MARY IL.OU BURG, Chairman
THOMAS C. BRENNAN, Commissioner
DOUGLAS E. COULTER, Commissioner

CLARENCE L. JAMES, JR., Commissioner

FPRANCES GARCIA, Commissioner

ORIGINAL
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APPEARANCES:

FRITZ ATTAWAY, Attorney-at-Law
Counsel for Copyright Owners

STUART F. FELDSTEIN, Attorney-at-Law
Counsel for NCTA

VICKIE DIVOLL, Attorney-at-Law
Counsel for Professional Baseball
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PROCEEDTINGS

CHAIRMAN BURG: Good morning; nice to see you all
again. We will proceed. Mr. Attaway, do you have a witness?

MR. ATTAWAY: I thiﬁk Mr. Feldstein has a matter
we would like to take care of first.

CHAIRMAN BURG: _Proceed.

MR. FELDSTEIN: During the direct case that
NCTA presented, there were two or three things that were stated

that were going to be placed in the record. One thing in

particular, which Mr. Attaway may want to refer to it, thus
I think it fair we put the matter before the Tribunal at this
time.

I have one copy for the record of the three
FCC decisions that were referred to in the opening argumeht.
It was asked that a copy of those be given to the Tribunal
for the record.

When Mr. Young from Times-Mirror was on the stand,
Mr. Attéway asked him some questions about the totally deregulater
franchise systems that he had; he stated that he had 12. He
answered that he did not know the information on subscribers
and rates and Mr. Attaway asked for that information for the
record, and Mr. Young has provided it. And I am handing it to
the Tribunal.

I apclogize for the fact that it is not marked.

T would like it marked as NCTA Rebuttal Exhibit 1.

Hccuzate %epozz‘ifzg C’o., The.
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CHAIRMAN BURG: So marked.

(The document referred to was
marked for identification as
NCTA Rebuttal Exhibit 1.)

MR. ATTAWAY: As a preliminary matter, I would
like to acknowledge the presence of Ms. Divoll,representing
professional baseball, and also acknowledge the absence of
Fred Koenigsberg of ASCAP, who could not be here today, but
wanted me to state to the Tribunal that his absence should
not be taken as an indication of any lack of interest in this
proceeding.- The first witness today for copyright owners --

CHAIRMAN BURG: He will have to be sworn first.
And I presume that is Mr. Sampson.

MR. ATTAWAY: Yes.

Whereupon,

WALTER D. SAMPSON
was called as a witness and, having fdvst been duly sworn,
was examined and testified as follows:

CHATIRMAN BURG: Before we proceed, I want to read
a letter into the record that is self—explanatory; it is from
Dorothy Schrader, General Counsel of the Copyright Offire.

"Dear Ms. Byrg:

"The purpose of this letter is to explain the
basis on which Mr. Walter Sampson, Chief of the Licensing

Division, Copyright Office, will appear as a witness before the
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Copyright Royalty Tribunal during your cable royalty rate
PTOceeding. The Copyright Office would be grateful if you
would read this letter intco the record before the examination
of Mr. Sampson begins. Although Mr. Sampson has nominally
been called as a witness by one party, the Copyright Office
wants all concerned to understand that Mr. Sampson appears
as a neutral witness merely to respond to questions regarding t
pPresent practices and procedures of the Licensing Division
of the Copyright Office in processing the cable statements of
account. He will cooperate to the extent of responding to
questions that elicit facts regarding the present practices
and proceedings of the Licensing Division. He has been
instructed by the Copyright Office not to respond to any
questions that seek to probe the rationale or the legal basis
for the policies adopted by the Copyright Office in examining
statements of account, nor to respcend to guestions of a
hypothetical or speculative nature about the possible impact
of decisions by the Copyright Royalty Tribunal on Copyright
Office practices and procedures.

"T or a member of my staff will accbmpany Mr.
Sampson and advise him if necessary not to respond to
guestions that deéart from the stated basis of this voluntary
participation in the cable royalty rate proceeding.

"Sincerely yours, Dorothy Schrader, General

Counsel."
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Mr, David Liebowitz is here representing the

Copyright Office legal counsel. All right, with that, Mr.

Attaway, you may proceed.

MR. ATTAWAY: Thank you.
DIRECT EXAMINATION

BY MR. ATTAWAY:

Q Mr. Sampson, the case presented by NCTA in this
proceeding rests primarily upon a comparison of royalty
fees paid per cable subscriﬁer in 1976 and in 1980. Of
course, no fees were actually paid in 1976, and NCTA has
relied upon various estimates made in 1976 to reconstruct
the royalties that would have been paid in 1976 had the
cdopyright law then been in effect. To estimate the 1980
royalty fee per subscriber, NCTA has relied upon the statements
of account filed with the Copyright Office by cable systems
for the period 1979-2. In order to judge the validity of
NCTA's 1980 estimated fees, it .is important thaﬁ the Tribunal
understand what information is on these statements and whether
it is sufficient and accurate for purposes NCTA has
utilized it.

I would like to not introduce newvexhibits, but
distribute copies of our exhibits COX-1 and X~-1(a) that we
had introduced previously to permit Mr. Sampson to go through
these statements of account and explain what information is

on them; and how they are processed.
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Mr. Sampson, you now have before you statements

of account filed in August of 1979 by Warner (Cable.
Excuse me. Teletron Cable TV, which is X-1, and Warner
Cable Corp of Dublin, which is X-l(a).

Would you describe the information‘op these
statements and how they were processed by the Copyright
Office?

A Well, the information ~- first, let me say that
we examined a statements of account and royalty fees for
obvicus errcrs and omissiocns appearing on their face.

Now, I don't know if I exactly follow you, how
far you want me to go with what is on these; in other words,
we can go all the way through, which would be kind of a long
process here.

Q We are primarily interested in the second page,
block 1and 2.

A That would be space E, Statement of Account.

In this particular section of the statement of account, the
cable system gives the number of subscribers and the rate that
they charge on a monthly basis. In this particuiar case, it
would be monthly —-- the monthly rate. To the service to the
first set, additional sets, the motel-hotel rate, the commer-
cial rate, and another rate called "Category Service of

Commercial Hospitality," elderly rate, and a first outlet

$1.50 a month. I don't quite understand that. That is what is

Heccuzate cﬁ?qpoztbgy C?o” Ihe.
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in Block 1 and Block 2.

Q You just stated that one of those items you did
not understand; would that have caused your officé to send
an inquiry for clarification to to the cable system, or

would you have just passed that by?

A No, we would accept it on the face of the
document.
0 Is there any information listed on this page

or anywhere else on this form what would indicate the amount

of revenues obtained frcom each one of these categories of

service?
A No.
Q In cother words, there is nothing on here that

would indicate gross revenues oBEained from second sets or
hotels or hotels and motels, et cetera?

A No.

Q Is there any indication on these forms as to
how many individual viewers might be served in the hotels,
motels or commercial . establishments?

A No.

Q Now, *turning back to page 1, in Block D, where
cable systems plus the communities served, does the Copyright
Office make any attempt to determine whether systems serving
continuous communities from a single head end, file as one

system as required by the Act?

Heccuzate cd?qﬁoztﬂyy C]a, Ihe.
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0 You do not attempt to verify this information
from the records of the FCC or the fact book information?
A That is correct.
CHAIRMAN BURG: Mr. Sampson, keep your voice
up, please.
BY MR. ATTAWAY:
Q The next bit of information that we are interested
in appears in Block K, Gress Receipts. Is that the only
Gross Receipt amount listed on these forms? I know this
number is listed in other places, but is there any other

gross receipt amount listed on these forms?

A No.
Q Now, turning to the statement of account for

Warner Cable of Dublin, what is the number of first set

subscribers listed in Block E?

A 870.

Q And the rate per first set subscriber that is
listed?

A $7.50 a month.

0] And what is the gross receipt reported by this
system in Block K? |

A $209,400.

Q In the testimony of Ms. Beals, she stated
on October 2, which is reflected on Page 66 of the transcript,

"T assume that that what the Copyright Office put in their

HAccuzate cJ?qboztbqy (?o” Ihne.
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public information files is accurate."

On that same day, page 116 of the transcript,
Ms. Beals stated "I did not see specific examples that I
felt were so cut of line with where the cable system could
have made an error."

| Now, gocing back to this Warner statement.
I have divided the 870 subscribers that they listed into
$209,400 of gross receipts, which they listed. I have
obtained a result of $240.69 per subscriber for a 6-month
period. Dividing that by 6, I get $40.11, which should
compare in scme way with the $7.50 first set rate listed
on thr form.

Mr. Sampson, does the Copyright Office make
the kind of calculation that I just made tc discover whether
this information on the face of these forms is internally
consistent?

A No, we do nct.

COMMISSIONER GARCIA: What did you just do?

MR, ATTAWAY: I took the number of first set
subscribers lisﬁed in Block 1, excuse me, Block'E—l, on
Page 2 ~- the 870. I divided that into the gross subscriber
revenues reported on page 7, Block 10.

COMMISSIONER GARCIA: The $209,0007

And you got $11.507?

MR. ATTAWAY: I got $240.69, which could indicate

Hecurate cjeqposzyy C?o” Ihe.
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the reyenue per subscriber for the first 6-month

period; and then dividing that $240.69 by 6, I get $40.11,
which should reflect the gross receipts per subscriber for that
system per month. And I find that there is significantly
different from $7.50, the first set rate reported by the

system on page 2, Block E.

CHAIRMAN BURG: Mr. Attaway, how did you
factor in the additiocnal sets?

MR. ATTAWAY: I did not.

CHATIRMAN BURG: Why?

MR. ATTAWAY: I have no idea of what portion of
the gross receipts were received from additional sets.

CHAIRMAN BURG: Nor I. But would that
not impact against?

MR. ATTAWAY: It would have had this informaticn
been -- I won't say it is inaccurate, because I don't know.
But by doing the division that I did, I should have come
up with a number slightly over $7.50, which would have
represented the revenue per subscriber including second
set revenue. I'm not saying that I should have gotten
exactly $7.50.

CHAIRMAN BURG: No, I understand that.

MR. ATTAWAY: I would not, But it should
be close, I'4 think. Of course, it is not close at all.

CHAIRMAN BURG: I am sure Mr. Feldstein might

HAccuzate CJ?9007t0g7 Cﬁz, Ihe.
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clear that upata later point.

MR. ATTAWAY: I suspect he will. I would like
to make clear that T am not introducing this evidence to
indicate that cable systems aren't filing purposely inaccurate
information and that they are trying to understate their
royalties. I am only using this as an illustration, that
the data relied upon by NCTA to estimate the 1980 rcyalty
fee per subscriber, is insufficient for that purpose.

BY MR. ATTAWAY:

Q Mr. Sampson, and before I introduce the exhibit,
let me lay the foundation for it.

In the procceding, coryright owners have referred
to the phenomenon of tiering, and stated that it presents a
serious problem because cable systems thét‘offer tiered
services will avoid copyright payments that might be otherwise
due. We have stated that this problem is already manifest
and that it will become much more serious as the tiering
spreads throughout the cable industry.

On October 2, counsel for NCTA downplayed this
issue, stating on page 8 of the transcript, "The allusion
that was made by the copyright owners by this exhibit was
that the fee free or reduce the price basic service. Itsnot
a thing being done commcnly now, but it is certainly a
coming trend.”

The reference to the Exhibit was to the copyright

HAccurate c‘ﬁepozﬁng Co., The.
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owners'! Exhibit 10, which listed the excerpts from

the Cable TV Regulation of Proposed Franchise.

Mr. Sampson, to demonstrate the tearing problems
do in fact exist now, we would like to introduce as Copyright
Owners' Exhibit R-1, filed from the Copyright Office, dealing
with Alamagcrdo, New Mexico; and we would like you to relate
what has transpired between the Copyright Office and this
system.

(The document referred to was
marked for identification as
Copyright Owners' Exhibit R-1)
A The licensing system examines these statements
of account and royalty fees for obvious errors and omissions
appearing on their face. In this particular file, we received
two stafements & of account”fromifhe same Eablef$v system,
on August-9% 1979: théy both covered the same accounting pericd
-~ January-June, 1979. They both served the same communities
and they both were certified and signed by the same person.

After we completed our examination of these
statements of account, we wrote the cable system, on March
28, 1980, and returned the statements of accoupt, asking them
to submit a single statement of account and to recalculate
the royalty fee based on the total gross receipts and all of
the distant signals covered for the entire system.

0 Excuse me, Mr. Sampson, for the benefit of the

HAccurate cd?qpoztbqg (?o” Ihe.
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Tribunal, and the record, the two initial statements of
account that were filed are identified as A and B, and the
letter from the Copyright Office is identified as
C in this Exhibit.

Go on.

A The cable system responded tc our correspondence
through their attorney along with a single combined statement
of account, and asked us, asked the Copyright Office,
requested that the Copyright Office retain the combined
statement of account, and the previous statements originally
filed in the Copyright Office files.

Their letter was dated June 19, 1980. On July
24, 1980, we wrote the cable system through their attorney,
on the system that statements of dccount were filed in the
Copyright Office as submitted. That is where the statements
of account are now. They are placed in the Licensing
Division Statement of Accounts file. Copyright Offipe.
As submitted.

Q Did the form in which the second combined
statement of account was filed comply with your letter of
March 287

A Their statement of account, the combined statement
of account, really covered the information previously submitted
on the two separate statements. We asked that they submit a

single statement of account, which they did. We asked that

Hecurate cyeqboztbyy sz, e
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the royalty fee be re-calculated. The royalty fee was
not changed.
Q They did not re-calculate the royalty fee?

COMMISSIONER JAMES: What was his answer to that.

guestiocon?
THE WITNESS: No.
COMMISSIONER JAMES: t was not changed?
BY MR. ATTAWAY:
Q In the section of the exhibit labeled "D"

there is a letter from the attorney for the cable system to
his client. On page 2 I would like to readAa sentence from
that letter.

The attorney advises his client, "The Copyright
Offgce reccgnizes that it is merely a repository and nct
an enforcement agency, and that it does not have the authority:
to accept or reject statements cof account or other filings."

Is that-a fair description of the authority
of the Copyright Office? And its policy?

A We did not feel that these particular letter
that you are talking about was directed to us; we felt that
this letter was misaddressed, or mismailed to the Licensing
Division. And really we had no comment on this letter.

t was not addressed to the Licensing Division.
] Is it correct that Copyright Office 1is not

responsible for enforcing the compliance with this statute?

Hccurate cd?qboztbq;' Clm, lZ?q
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A That's correct.

Q Also in this letter, the attorney, on the first
page, second paragraph, states that this tiering problem is
being encountered by many cable systems. Do you have any idea
of the extent of this tjering problem that has already been

identified by the Copyright Office?

A No. I do not.
Q You have no idea of how many systems may be

tiering today and filing statements of account similar to

the one we have introduced today?

A I do not.

thank you.

J COMMISSIONER COULTER: Mr. Sampson, you are
responsible for overall making sure that errors are noted
in the statements of account; is that correct?

THE WITNESS: All the obvious errors that ccme
to our attention, ves.

COMMISSIONER COULTER: And the cost of the
personnel for handling that, of course is paid by the copyright
owners; 1is that correct?

THE WITNESS: We deduct the operating fees,
reasonable operating costs from their royalty fees received

to offset this. Yes.

COMMISSIONER COULTER: Those reasonable operating

Hccurate c/?epo'ztin_q' C’o., The.
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costs include the expense of personnel?
.THE WITNESS: To pay the salaries of the
Division staff, yes.

COMMISSIONER COULTER: The proposal by the
copyright owners is that there be simply an extra mechanism
added to the form by which the system would compute their own
inflationary changes. Are you aware of that?
THE WITNESS: I am aware of their proposal. I
do not know the mechanics of the proposal.

COMMISSIONER COULTER: And I assume that would
entail additional personnel expense, as far as you are
concerned?

MR. FELDSTEIN: I believe

May I object toc this?
that that goes oﬁtside of the limits that Mr. Sampsch is
permitted to testify. That is possible impact of decisions
by the Tribunal on Copyright Office practice. That may be
discussed at a later time.

COMMISSIONER COULTER: All right.

MR. ATTAWAY: Excuse me, Mr. Coulter, In our
rebuttal testimony, we will try to indicate to the Tribunal
what the new forms if our proposal is accepted, might look
like, and the difficulty of the lack thereof in terms of
the work of the Copyright Office in processing them.

We will also of course give a copy to the

Copyright Office, and I believe the Tribunal has already asked

Hccurate cjeqpoztbqy' Clz, Thne.
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19
the Copyright Office to comment on that issue.

COMMISSIONER COULTER: All right.

So as not to veer off into these realms,

I would like to get more understanding. All such computa-
tions dealing with the statéments of account, verificatiocn,
whatever the calculations might be} would be costs in

your Jjudgment borne by the copyright owners?

THE WITNESS: Yes, that would be a part of the
work load of the staff.

COMMISSIONER COULTER: Thank you.

CHAIRMAN BURG: Mr. Feldstein.

MR. FELDSTEIN: I would like to say that the
issue of how the copyright payments are calculated, based on
the number of signals carried and how they are packagéd
by the cable, was brcught up by Mr. Attaway previously.

And I bntered an objection thét, number cne, it had nothing

to do with adjustments proceedings, which we are here going
under; and secondly that it was outside the purview of the
authority of the Tribunal to enter into a question of whether what
this cable system was doing is correct or not correct under
the law. I continue to believe that to be the case.

Secondly, I also note for the record that
Mr. Attaway appears to be butressing his own case and not
rebutting anything I said, or did.

MR. ATTAWAY: Excuse me, Madam Chairman,

HAccuzate cdegpoth%y' CZz, Ihe.
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I would like to point out that in the direct case of

NCTA, as presented on October 2, pages 8-13, of thé record,
specifically addressed this point. I think I am well within
my rights to rebut this testimony, which was given in the
NCTA as a direct case.

MR. FELDSTEIN: In that case, if I am not
mistaken, addressed the practice of tiering, not how the
fees were dealt with. Now, Mr. Sampson, Mr. Attaway has
shown you this package on Alamogoxrdo.

CROSS EXAMINATION

BY MR. FELDSTEIN:

0 The correspondence indicates that there was a
dispute between the cable system and the Copyright Office,
as to the correét way of calculating the copyright fees; is
that correct?

A That is correct.

Q If the cable system is correct in its inter-
pretation of the law, have they on their ccmbined form
calculated their copyright fees correctly?

MR. LEIBOWITZ: I object as to the question as
béing hypothetical and speculative in nature.

MR. FELDSTEIN: Hypothetical and what?

MR. LEIBOWITZ: And speculative in nature.

CHAIRMAN BURG: Objectiocn sustained. Re~word it,‘

if you can, Mr. Feldstein.

Heccuzate cﬂe/zozting' C’o., Ihe.
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BY MR. FELDSTEIN:
Q Mr. Sampson, do you make an attempt in going

through copyright forms to check the calculations on the fee?

A On the royalty fee, the computation, yes.
Q How do you do that?
A Mainly running it thfough the tape to confirm the

figures given on that particular section of the statement.

0 Thus, if you were given the number of DSE's
assuming a Form 3 testimony, if you were given Ehe number
of DSE's and therefore the percentage of copyright payment
under the fee schedule, and you also were given the block with
gross revenues, you could calculate this to see whether the
royalty fee is correct?

A On the face of that document.

Q On the face of the document.

Was this done in the Alamogordo case?

A Yes.

Q The way they did it, were their calculations
correct?

A The way they did it, it is correct.

Q Thank you. When you inspect a Form 3 which

has been submitted, what specific areas do you look at in
making the surface check to see whether the form is correct-
and filled out?

A We examine all spaces on the statement of

Hccuzate c‘ﬁepozﬁng' C’o., The.
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account form. There are many blocks, columns as you

2 | are ayare of ,and anything that would be lacking from that,
3 the instruétions Would call for, that would alert us to
examine in that area more thoroughly.

5 Q If a cable system were to report that it had
6 50 subscribers and it were to repbrt that it had $500,000
7 in gross revenues, would you pick this up?

8 MR. LEIBOWITZ: Excuse me; I would have to
9 cbject to that question as well as being hypothetical.

10 I apologize for having to do so, but this has been the only
11 province that Mr. Sampson has been permitted to testify on
12 | behalf éf the Copyright Office. It has to do with the

13 present practice and proceedings.

14 COMMTSSIONER JAMES: I will sustain that objection,

15 MR. ‘FELDSTEIN: Apoclogy is accepted.

16 COMMISSIONER JAMES: May I interrupt a minute?

17 On the IYast form that they filed, I don't have the Schedule

18 E in my packet; is that the combined form?

19 MR. ATTAWAY: That is the Alamogordo packet?

20 COMMISSIONER JAMES: Right. It does not have

o Bleock 1 and Block 2 on the form E and F, in my packet.

- MR. ATTAWAY: Commissioner James, we did not make

- copies of the entire statement of account evidently. T

” would be glad to supply you with the entire statement at
. @ ”s the end of the day. Mr. Sampson, would you mind if I gave

Hccurate c/\)epozﬁn_q' Co., Ihe.
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Commissioner James vyour copy? Is it complete?

THE WITNESS: No.
COMMISSIONER JAMES: Thank you.
BY MR. FELDSTEIN:
0 Mr. Sampson, did you look at Block 1, which

contains the number of subscribers?

A Yes.

0 Did you look at Block K, which contains gross
receipts?

A Yes.

Q Do you prepare those figures?

A No.

0 Do you simply take that dross receipts figure

and run your calculations?

A That's correct.

Q For what purpose do you look at Biock 1?2

A Block 1, space E, are we talking about?

Q Yes, E.

A To make sure that they have given the informa-

tion that they were instructed to give.
a MR. FELDSTEIN: ©No further gquestions.
CHAIRMAN BURG:. Mr. Attaway, redirect?
COMMISSIONER JAMES: Before you ask your

questions, may I ask a question? I think I misunderstood

something that he said.

THE WITNESS: They filed two separate statements

Hccurate C/eepozﬁfzg' Co., I,
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of accounts. You requested him to combine them and they
did. Then they filed the third statement of account,
which supposedly combined the two previous accounts. Am I
correct so far?

THE WITNESS:. We asked them to file a single
statement of account, recalculate the royalty fee based on
the total gross receipts and all of the distant signals
carried .by the entire system.

MR. ATTAWAY: Commissioner James, I think I
understand vour problem.

COMMISSIONER JAMES: It doesn't add up.

24

MR. ATTAWAY: It is my fault. because I did not

bring out all of the information I should have for the

witness; if I may ask a couple of questions.

COMMISSIONER JAMES: Please do. It is confusing.

REDIRECT EXAMINATION
BY MR. ATTAWAY:
0] Mr. Sampson, in the initial statements of
account,; is it correct that the cable system filed one
statement, and a separate statement for each tier of

service 1t was providing?

o

A Yes.

Q And then --

A That is correct.

0 Then you wrote the cable system and asked them

HAccuzate cjeqpoztbqy' Cﬂz, Ihe.,
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to combine those tiers for the whole system and file one
statement of account listing the total gross revenues for
the entire system, all tiers on the one statement of account
and then re-calculate their royalties based on that one
combined gross receipts figure.

A That is correct.

Q Also on the total DSEs for the whole system
all tiers?

A That is correct.

Q One quick question to recap.

Am I correct in understanding that the Copyright
Office checks the mathematical calculations and checks
to make sure that all the blocks are filled out, not just
to make sure that the information on these forms is internally
consistent?

A That is correct; and in making the mathematical
computation or check, that correct information has been
brought over from other parts of the form.

MR. ATTAWAY: Thank you; that is all.

CHAIRMAN RURG: Thank you, Mr. Sampson. I
appreciate your participation.

Mr. Attaway, will you call your next witness?

MR. ATTAWAY: Yes, Madam Chairman; my next

witness will be Mr. Allen Cooper.

Hccurate o?epozz‘ing’ C’o., Ihe.
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Whereupon,

ALLEN COOPER
having previously been sworn, was recalled as a witness
and was further examined and testified as follows:
DIRECT EXAMINATION
BY MR. ATTAWAY:
Q Mr. Cooper, you were present during the

testimony presented by NCTA in their direct case; is that

correct?
A Yes, I was. )
Q Are you familiar with the statutory provisions

governinhg this rate adjustment proceeding?

A I am, sir.

-

Q Did you participate in formulating the proposals
examined by the copyrigﬁt owners in the direct case?

A I did, sir.

Q The primary witness for NCTA, in
her testimony on September 30, reflected on page 109 and 110
of the record of the transcript, suggested that the Tribunal
should consider a number of factors in reaching its decision.
These factors are inflation, change of the subscriber rate,
changes in the number of different signals reported by cable
systems, changes in revenue for cable systems, changes in
sets revenues, of cable systems, movement of systems of

higher royvalty payments categories, and regulatory restraint

not only in terms of denial of rate increases but also

\ HAccuzate cﬁe/bozﬁng' Co., Thne.
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in terms of delays caused by the regulatory process. 27
The case presented by copyright owners contrasts to the
case here, not only the first two factors, inflation and
changes in basic sﬁbscriber rateé, plus regulatory
restraints.

Would you explain why you are considering only
these factors relevant to this proceeding?

MR. LEIBOWITZ: Objection. The counsel is
asking for his legal conclusion from a witness who is up
here for facts and not a lawyer.

MR. ATTAWAY: May I respond?

CHAIRMAN BURG: Yes, piease.

MR. ATTAWAY: I am asking the witness to
describe why he made the proposals which he made that are
not consistent with the proposals that NCTA and the reasons

why they are not.

MR. FELDSTEIN: Insofar as the reasons are legal

reasons and statutory interpretations, I maintain my
objection.

MR. ATTAWAY: Madam Chairman,' in the
testimony presented by NCTA, they took gréat pains to
provide sections of the statute. In fact they had a big
chart showing fhe statute to the Tribunal. It is up to the
Tribunal to explain why in their opinion their proposal
was consistent with the statutory decisions.

Now, I am merely trying to establish why we

HAccurate Je/zozﬁn_g' C’o., The.
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think our proposals are consistent with the statutory

provisions. It is up to the Tribunal we recognize to
answer questions of law.

CHAIRMAN BURG: I am going to overrule the
objection now. Let's see where this leads us.

MR. ATTAWAY : Thank‘you, Madam Chairman.

THE WITNESS: Mr. Attaway, as you asked me
earlier, if I was familiar with the background of these
regulations, I would like to -- of course, one of the
principal things we are here for is the House report
stated the basis for this review; and I quote from that
report, "to assure that the value of the royalty fees
paid by cable systems is not eroded by changes in the value
of the dolldr oxr changes in avefage rates charged paying
subscribers."”

In our view, the statute instructs the Tribunal
to adjust rates to reflect two and only two factors; national
monetary rate or deflation and changes in the average base
of raﬁes per subscriber. The statute also permits the
Tribunal to consider regularly effecting regulatory
restraint, as an extenuating factor. And that is just
about it as far as the statute is concerned. We did not
consider the other factors including the NCTA analysis
because they have no relationship to the statutory directive.

The statute makes no references to increases in

HAccuzate cﬂepo'zﬁng' C’o., Ihe.
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the changes of number of distant signals recorded by
cable system or changes in second set revenues or the
movement of systems through national growth to higher cate-
gories which are the three factors used by NCTA that we
do not consider to be relevant in this case.

We felt that the correctness of our decision
considered only in changes in subscriber rates and regulatory
restraint were affirmed by the questionnaire sent out by
the Tribunal in May, which recites the language of the House
report and seeks to measure only those three factors. It
should be noted that the NCTA to the best of my knowledge
is given an opportunity to review the questionnaire before
it was sent out, and apparently the version that was sent
tb the cable systems met their approval and reflects
their agreement that the three factors that the Tribunal
éhould consider are monetary inflation, changes in the per
set subscriber rates, and regulatory restraint.

I think that the other factors are really
irrelevant to this proceeding.

BY MR. ATTAWAY:

Q Mr. Cooper, NCTA produced an exhibit which
contains the language of the statute with respect to this
rate adjustment proceeding. It stated "To maintain the
real constant dollar level of the royalty fee per

subscriber which existed as of the date of the enactment

HAccuzate cRe/)ozz‘ing' C’o., Ine.
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of this Act."

Now, that is a statutory provision that both
copyright owners and NCTA are relying upon to support their
proposals which vary quite dramatically. Would you compare
your interpretation of this language with that interpretation
evidenced by the NCTA's case?

A Our interpretations are similar with the exception
of the impact of DSs of changes in the number of DSs equivalent
carried by a cable system. As far as we are concerned, as
cable systems in the DSE category that increase the number
of DSs, the amount of copyrighted programming that
they carry that the copyright obligation should increase
regardléss of monetary inflation, regardless of any other
faétor.

The NCTA in contrast feels that as cable systems
in the DSE category increase the number of proérams that
they import and therefore pay more in accordance with the
sta£ute somehow they are making an adjustment for monetary
inflation. This is to us a totally spurious argument. That
is essentially the only and the principal place where we
differ in place of our interpretation.

If vou consider the NCTA, it assumes the
Congress intended cable systems could actually avoid increased
royalty rate adjustments such as the one we are considering

today, so long as they increase the number of DSs that they

HAccuzate c%&padhg (fa, Ihe.
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carried. They paid more because they carry more DSs. They
are accommodating to the decrease in the value of money.

In my opinion, this proposition is totally inconsistent
with the purpose of this proceeding.

It would entitle cable gsystems to add DSs
without paying additional copyright fees.

MR. FELDSTEIN: Madam Chairman. I repeat my
objection. The entire testimony of Mr. Cooper thus far could
as well be given in a legal brief or a statement by counsel.
I'm hearing legal talk, statutory interpretations. I'm not
hearing a statement by a man who is trained in economics
and statistics rebutting the economic and statistical data
which NCTA submitted.

MR; ATTAWAY: , At the risk of repeating mysélf,
Madam Chairman, Mr. Cooper is merely responding to testimony
presented by NCTA and explaining why he did not consider those
factors that NCTA has argued on the basi; of this statutory
language, that should be considered by the Tribunal.

CHAIRMAN BURG: Again, Mr. Feldstein, I am going
to overrrule and say that you will have your opportunity.

In other cases, we have allowed some latitude going back
and forth. We are doing this primarily for our own informa-
tion. You can get at that in your own way at another time.

Proceed, Mr. Attaway.

THE WITNESS: I would like to finish that one point

HAccuzate cjegbozthqy Clz, Ihe.
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with a simple statement. It is my opinion Congress intended
that the rate adjustment be made assuming for DSE paying
systems a constant number of DSEs —-- the same number of
DSEs. The change in the number of DSE could either result
in an increase in their royalty payments was not to be
considered ‘in terms of this rate adjustment. Likewise,
specifically in the Act is a reference that a decrease in
the number of DSEs carried was not to trigger a rate adjust-
ment. So, I will conclude by saying it seems very clear that
change in the number of DSEs for the larger systems is
absolutely an irrelevant factor in this proceeding.

BY MR. ATTAWAY:

Q Mr. Cooper, you have described why you would not

£

take into account additional DS carriage. Why would you also

exclude the factor of movement of systems from lower payment
categories to higher payment categories?

A Again, I think that this is not at all relevant.
Congress or anyone concerned with cable in 1978 had to
appreciate the fact that systems would grow. Cable was in
its infancy and all the prospects were that it would grow.

In terms of each cable system increasing in the
number of subscribers and increased in the rates changed
subscribers, likewise additional systems coming into the
market serving larger communities and so forth. The point

is that the growth of a system from one that had gross

HAccurzate cd%#xﬂﬁqg-(lm e,
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receipts in a small system category to an intermediate
system category and ultimately to a DSE category is in line with
the natural growth of cable and which was anticipated in
the Act by setting these various scales and structures of
small system exemptions, and ultimately the DSE paying
systems were the $160,000 or more semiannual gross receipts,
based on 1976 dollars.

Again, it is an irrelevant factor. The fact that
systems grow and move into other categories is a
natural, complete morphosis and does not in my opinion have
anything to do with adjustments with either the monetary rates,
average rates charged subscribers or restraints by regulatory
agencies. It is totally irrelevqnt.

Q Mr; Cooper, why did you not consider the factor
of increases, post increases in second set revenues?
A T think that the principal situation is that the

purpose of this proceeding, as set forth in the statute, is
to maintain the real constant dollar level of royalty
payments made by cable systems.

The CRT has clearly indicated in its questionnaire
reliance on the rates charged by cable systems in October 1976
for residential subscribers for basic service to their first
set. I think that this is a totally appropriate interpretation
and reading of the statute. I totally agree with that.

The second set issue is additional revenues that

HAccuzate cRe/zozz‘ing Co., The.
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cable systems can earn from the use of our programs in
terms of their basic revenues. There are several reasons
that it is not pertinent.

First, it is an ancillary factor which really
does not relate to the charge for the first set as of
October 1976. So, it is not pertinent from that standpoint.

Secondly, as far as I'm concerned, the charge for
the second sets are charges like other types of services which
are also not considered--in my opinion,should be considered
by the Tribunal. I have in mind revenue from converter
rentals which could be put in as another factor as included
in gross receipts, but has no relevancy suchras second set
revenues.

Thé gecond sets are really a small thing. In the
exhibit mentioned earlier, the one we bresented, X-la, the
question was raised by the Tribunal with respect to the
exclusion of second set revenues as indicated on the report.
For your information, the total gross, if you will recall,
reported by the system was $290,400. Second set revenues
using the figures in the report amount to $1,224 in a six-
month period. That is 1-200 of the total gross receipts of
that system.

It has zero pertinency and zero impact upon the
issue that we are presenting.

0 Thank you, Mr. Cooper.

Hccurate cfee/zozz‘irzg Co., Ihe.
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The last factor relied upon by NCTA is
regulatory restraint. NCTA presented several witnesses
that testified that this was a significant factor to be taken
into account by this Tribunal. In the direct case of the
copyright owners, we argue that this factor, although
relevant, had no bearing on the decision in this proceeding,
given the circumstances that presently exist in the cable
industry.

Would you explain why you felt that it was not
appropriate to consider regulatory restraint as an extenuating
factor in this case?

A We did look very carefully at the issue of regulatorsy
restraint. You will recall that we had a number of exhibits
that compared tge rates of ;egulated versus non-regulated
systems during the periods covered by the CRT questionnaire.

As you will recall, we found very little difficult
in the rate reported by regulated systems versus non-regulated.
The question is, is this extenuating enough for it to be a
critical point in the NCTA's review? In our opinion, it is
not. The things that we asked you to recognize, Mr. Valenti
testified to this befoire that the cable industry is growing
rapidly. It is highly profitable. It is becoming dominated
by large corporate giants with huge resources.

The response to the questionnaire shows very

Little difference between regulated and unregulated systems.
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The exhibit we presented was $7.52 for regulated systems

and $7.75 for non-regulated in 1980. That is a difference

of three percent. That indicates that the unregulated, the
effect of the unregulated, at least from the CRT questionnaire,
was a three percent figure which I think is probably well
within the range of any kind of statistical variation that
occurs.

With respect to the delay factor which NCTA
makes a great deal of, we referenced the fact that we think
they are largely business decisions and judgemental things.
We find little consideration for it. And NCTA has testified
very much the same type of time lag, the one that they refer
to as the pre-application lag of some 13, 14 weeks at one
time, and the same Eind of considerations have to be facéd
by regulated and unregulated systems. There is no difference
between the two. You make a determination on a business
basis whether or not you are going to increase the rate of
your subscribers. That whole framework, that whole piece of
time lag that NCTA produced does not differentiate between
regulated and unregulated systems.

CHATRMAN BURG: What about the last step in that?
Forget the time lag, the lead time. If indeed they want to
raise their rates and do everything. they can to p&epare the
paperwork in the case and take it to the jurisdiction that is

in control and that jurisdiction for one reason or another
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says no, what is your answer to that?

THE WITNESS: My answer, Commissioner Burg, is
that if there is delay in that second stage, the gross
receipts of the cable system would be lowe than it would
have been if there were no delay. Is that correct? If the
increase had been granted immediately to the regulated
system at the time it was set, the gross receipts would have
gone up immediately.

If they have not gone up because regulatory
delay, then the copyright royalty payments are lowerthan they
would have otherwise have been, and the copyright owners are
already sharing with the cable systems the cost of that delay.
So, to the extent that that is a factor'at.all, it is one that
is borne by thé copyright owners, as well as by the cable
systems. Therefore, it should have relatively little wéight
ih terms of your ultimate decision.

CHAIRMAN BURG: I may ask that question of the
other side at the appropriate time.

BY MR. ATTAWAY:

0 Mr. Cooper, if delay were to be taken into
account, would you not have to compare the delays experienced

by regulated systems with those experienced by unregulated

systems?
A Yes.
Q Are you aware of any evidenced introduced in this

Hccurate cﬁ?ﬂnﬁhg Cb” e,
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proceeding on that point? Has that comparison been made?

A I'm not certain, Mr. Attaway. I can't recall
that it has been.
0 I cannot either.
In the opening remarks of Mr. Feldstein on
September 30th at page 74, he went to considerable length
to explain the nexus between the statutory language and the
proposal that he was presenting.
On page 74: "What is to be maintained is the
real constant dollar level of the royalty fee per subscriber.
That does not say per program, it does not say per signal. It
states royalty fee per subscriber as of the date of enactment
of that Act, October 19, 1976."

°

I believa yod testified that in your opinion 
this interpretation is not logical given your view of the
purpose of this proceeding. You have stated that if the NCTA
interpretation was to be accepted, it wouuld have the effect
of allowing cable systems to add DSs without increasing the
real constant dollar level of the royalty fees.

Would you illustrate how this result might take
place?

A We are going to distribute an exhibit, R-2.
MR. ATTAWAY: I would like to introduce Copyright

Owner Exhibit R-2.

(Copyright Owner's Exhibit R-2 was marked for
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identification and received into evidence.)

CHAIRMAN BURG: May we take a break before we
get into this?

MR. ATTAWAY: Sure.

CHAIRMAN BURG: We will take a brief recess.

(A brief recess was taken.)

HAccurate cﬁ%ﬁnﬁhg Cb” The.
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1 CHAIRMAN BURG: Proceed.

2 BY MR. ATTAWAY:

3 Q Mr. Cooper, we now have before us Copyright

4 | Owners Exhibit R-2, which we will use to illustrate how

5 || cable systems might add distant signals without increasing

é their royalty payment under the proposal advanced by NCTA

7 || in this proceeding.

8 A Considering the affect on one system over three
g | periods, one is the base period,'duly* December 1976; second

is July-December '79 which is essentially the 1979 statement

10
» of account period. And now, we're dealing with the future,
12 January-June 1980. We are dealing with as far as that's
13 concerned a period at which time the CRT, the Tribunal could
(0 — ” make a great adjustment, if it were so inciined. v
5 The number of DSEs carried by this cable syétem;
5 this larger cable system were three in the 1976. And this
. has now been increased to five DSEs. The statutory rate
" for these DSEs is the number two line, 1.525 for three DSEs
0 and 2.150 for gross receipts for five DSEs.
We are assuming a monthly subscriber rate of
20
$5. It is not relevant to this question, and gross revenue
21
per subscriber for basic service of $32 includes an amount
” for second sets. Five times six, plus $2 over the period
? for those subscribers. The royalty fee for subscriber by
@ “ multiplying item two by item four. It is .488 cents, 48.8 cents
25
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in 1976 and 68.8 cents for the July-December '79 and January-
June 1980 at five DSE level.

Line six indicates that the change from 48.8
cents to 68.8 cents is 41 percent. THat's the same of course
in both the '79 and '80 categories. Let's assume that in
seven that the CPI increased over ‘the base period of October
by 40 percent, and the CRT indicated that in order to correct
for monetary inflation rates paid by cable systems would be
increased by 40 percent as otherwise calculated.

The royalty fee per subscriber for January-June
1980 after the CPI adjustment would be 68.8 cents, if you
took into account the difference between three and five DSEs.
The reason it comes out the same is that the percent increase
in the royalty fee due to the addition of two D?Es is exactly
the same as the increase in the CPI over the base period.

In other words, we are saying that the 41 percent
increase in the royalty fee and the 40 percent increase in
the CPI cancel each other out. Therefore, no additional
payment is involved. 1In this example, which tracks the NCTA
Proposal, the cable system has added two full DSEs, despite
a 40 percent inflation rate over the same period. It has
no obligation to pay one additional cent in royalties.

It would be our total contention that the wvalue
of that 68.8 has diminished by 40 percent, due to inflation

and there is no adjustment involved in using the NCTA Proposal.
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0 Mr. Cooper, if this cable system héd not added
distant signals and there was a 40 percent incrase in inflation,
however measured during this period of time, then it would
appear that the Tribunal would have been obligated to
increase the royalty rate by 40 percent; is that correct?

A That's correct, sir.

Q So, by adding distant signals, the cable industry
in general can avoid any increase at all under this inflation
provision of the statute?

A That's correct. By increasing the DSEs, they've
increased the annual royalty payment per subscriber. To
the extent that this then equals, exceeds the inflation
rate, they are off the hook with respect to any additional
payment, due to the erosion of the value of the~dollér.

MR. ATTAWAY: Thank you.

Are there any questions from the Tribunal on this
exhibit?

THE WITNESS: 1It's very complicated. If you
have gotten it, I'm grateful.

CHAIRMAN BURG: This was not based on any

paritcular system; was it?

THE WITNESS: ©No, it is not. Obviously, thé five
dollar subscriber fee is just there to make the arithmetic
easier for us. It is an absolute situation in dealing with a

very reasonable increase in the number of DSEs that a cable
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system might carry. It illustrates that the cable system
increasing its DSEs by two-thirds would have no obligation
due to the erosion of the value of the dollar if the NCTA
system is applied.

BY MR. ATTAWAY:

o) 'Mr. Cooper, if you had used industry-wide
figures rather than figures representing the single cable
system, would the result be the same? In other words, if on
average the industry as a whole would have increased?

A If you used annual royalty fee payment per
subscriber the figures would be the same.

0 Mr. Cooper, to determine the royalties that would
have been paid during the base year 1976, NCTA relies
exclusively upon’es;imates contained on page 91 of the
House Report. This is stated on page 97 of the Septembér 30
transcript. These estimates were that in 1976 cable royalties
would approximate $8.7 million or 81 cents per subscriber(
based upon an estimated 10.8 million subscribers.

I certainly cannot deny that these estimates
are in the House Report. I would stipulate that these
estimates were supplied to the House Committee responsible
for drafting this legislation, as suggested by Ms. Beales
in her testimony.

The critical question, however it seems to me, is

whether these estimates are correct. Thus, Commissioner James
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asked Ms. Beales whether there is any documentation to
show that Congress was right in their estimation. That ‘
;
question is reflected on page 115 of the September 30 transcript

Ms. Beales stated that the CRT and NCTA are unable
to reconstruict what Congress could not do in 1976. Now,

Mr. Cooper, are you able to reconstruct what Congress could
not do in 1976 and what data is now available that might
allow you to do that?

A Mr. Attaway, I don't think I can reconstruct
precisely what they did. But, I think it's gquite clear
that we can demonstrate that the figures used in the House
Report were furnished to the Congress grossly understated
the receipts of_cable systems, and therefore, understated the
amount of royalties that would have been paid in 1976 if the
statute had been in effect. |

Q What data might you use to demonstrates that?

A I think we can start with the Fact Book 1976
material on number of subscribers and compare it with.the 1977
Fact Book, the similar data.

MR. ATTAWAY: At this point, i would like to
introduce Copyright Owners Exhibit R-3 which consists of
excerpts from the 1976 and 1977 Television Fact Book.

(Copyright Owners Exhibit No. R-3 was marked for

identification and received into evidence.)

THE WITNESS: There is no question but that the
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estimates contained in the House Committee Report were based
upon the data in the 1976 Fact Book, since the 1977 Fact Book
was not published until fall of 1977. These estimates were
used by the Congress in 1976 in connection with their
consideration of the legislation.

BY MR. ATTAWAY:

) Excuse me, Mr. Cooper. You said the fall of 1977.
Did you mean the fall of 197672

A No. I said that the 1977 Fact Book would not
be available until the fall of 1977. Likewise, the only
Fact Book that was available in 1976 was the 1976 Fact Book,
which was not available until the fall of 1976.

CHATRMAN BURG: You lost me.

THE WITNESS: The year that the Fact Book is
called, the 1976 Fact Book or the 1977 Fact Book are pﬁblished
in the fall of each of those years. In other words, the 1976
Fact Book is published in September- October of 1976. The
1977 Fact Book is published in September-October éf 1977.

So, the only one that was available in 1976, the latest
one that could have been available in 1976 was the 1976 Fact
Book. '

CHATRMAN BURG: That would have been published
shortly before the Bill was signed?

THE WITNESS: Just about. But, let us assume

from all the testimony that has been presented by NCTA that
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the 1976 Fact Book was, in fact, used by the people who

compiled the estimates for the House, for the Congress. Let's

| review what those data were.

The 1976 Fact Book, which is our Exhibit A, the
principal factor, you can look at the second line on top of
the page, it says: CATV State of the Industry, as of September
1, 1975. Below that in the fourth line from the bottom on
the left-hand column, you will see that the reporting dates
for those systems are mid-March 1975, and the foregoing total
is as of that date.

The data that were in the 1976 Fact Book were
1975 data for the most part with respect to the number of
subscribers and the 1975 data with respect to the rates
charged stbscribers, and 1975 data with respect to the
stations carried by the cable systéms as part of their basic
service.

It is true a year later, the 1977 Fact Book
which is our Exhibit R-3b, they are now dealing with
presumably the state of the cable industry as of September 1976,
which corresponds to the date of the Act. These are the
figures that presumably would have been more pertinent and
more correct to use in terms of setting a benchmark for the
increase in royalty payments by cable systems from 1976 to
the current date, and also with respect to anything that you

wanted to deal with in terms of a change from the date of
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enactment of the statute until the current time.

As yoﬁ will see, the R-3b indicates that the
state of the indhstry as of September 1, 1976, and also I
was going to look for the average time of the data. The
reporting dates for most systems afe mid-summer 1976. This
appears in the first paragraph on the top of the right-hand
column -- mid-summer 1976.

The 1977 Fact Book which was not available at
all to the people who made these estimates was really the
pertinent one for them to have used if it were available to
make these estimates for the rates and the royalty payments
that would have been paid in 1976.

Another factor that is interesting that shows -the
ou% of dateness of the material used by.the people who presented
these estimates to Congress appears in the House Committee
Report. It says that: "An addition to an installation
charge, the subscribers pay a monthly charge for the basic
service averaging abou£ $6." The survey that the CRT conducted
which asked for the rates as of October 1976 indicated according
to our calculation an average per subscriber rate for
residential service of $6.60. NCTA is $6.48 from the same
source.

This is informationvthe House furnished that is
1976 purportedly. But,.in 1975, the rate was $6. Factor

changes like that into the equation and you will see the 1976

Hccurate cf@pm#Mg Cb” e,

(202) 726-3801




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

estimate was inaccurate and understated and should not be
relied upon to review changes between 1976 and the current
time.

BY MR. ATTAWAY:

Q Mr. Cooper, had NCTA used the 1977 edition of
the Fact Book to make the calculations which were reflected
on the chart that they introduced which you say would have
more accurately reflected the stéte of the industry in 1976,
how would NCTA's royalty fee per subscriber analysis have
been changed?

To illustrate that change or permit Mr. Cooper
to illustrate that change, I would introduce Copyright
Owner Exhibit R-4.

' (Copyright Owner's Exhibit No. R-4 was marked
for identification and received into evidence.)

THE WITNESS: Our Exhibit R-4 draws
entirely from the testimony adduced during the fifst phase
of this hearing to a substantial degree were NCTA and
Copyright Owners produced data that was somewhat difficult,
we have used the NCTA data rather than the Copyright Owner's
data.

R~-4 says NCTA underestimated 1976 royalty
payments per subscriber by DSE systems by 14 percent due to
incorrect or out of date assumptions. The page one, the first

item is the total rate fees payable in 1976 by DSE systems.
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This was 7,444,000 from NCTA Exhibit 3-B in this proceeding.
The average distant signal equivalent in 1976, according

to NCTA, the transcript of October 2nd, was 2.5. The statutory
rate for 2.5 DSEs is .013125 gross receipts; divided by line
one by line two, we -can compute $567,219,000. The total
subscribers all systems the figure in the House Committee
Report was $10,800,000.

NCTA estimated .that DSE systems subscribers were
7,587,000 or five or 70.2 pefcent of their totals in their
Exhibit 3-B. We now, in line eight, compute the average DSE
systems subscriber total payments for basic service. I
emphasize the word "total".

Per year, we divided $567 million by 7,586,000
subscribers. We have a per year sugscriber payment of $76.77.
Dividing that figure by 12 gives us $6.23. This is the‘total
payment for basic service by the subscribers per the data
presented earlier.

The royalty fee per year, per DSE subscriber in 1976
according to NCTA in 3-B was 98 cents. This is per year. The
annualized 1979-2 royalty fee per subscriber as presented
in their Exhibit 4-A was $1.28. It indicated in line 11 an
increase in royalty fees 1979 versus 1976 of 30.6 percent.
This is the framework on which we will now proceed to indicate
that the NCTA figures underestimated the per subscriber

payment by 14 percent.
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Page two is headed NCTA Data Understates
Number of DSE System Subscribers as of September 1976 by
6.4 percent. We repeat the number of DSE system subscribers
in 1976 from 3-B, 7,586,000 carried over from page two. The
total cable system subscribers per the 1976 Fact Book which,
as I have already testified, indicates that it was data as of
September 1975 was 10,801,010. It indicates DSE subscribers
were 70.2 percent of the total. However, the data as of
September 1976 from the 1977 Fact Book indicates that the total
cable system subscribers were '11,500,000. Taking the 70.2
percent from line three, we now have 8,073,000 DSE system
subscribers.

Therefore, the understatement, the number  of
subscribers in 1976, comparing line five with line one was
6.4 percent. This is purely by using 1975 subscriber data
instegad of 1976.

.Page three is headed NCTA data understatement total
DSE subscriber payments per month in 1976 by 13.9 percent.
We have alreaay indicated that the NCTA data shows a
subscriber raté for basic service per month toal of $6.23.
Now, that is chart one, line eight.

The CRT survey rate per subscriber for first sets
only as compiled by the NCTA in their Exhibit Seven was
$6.69. Using the data that NCTA provided in Exhibit Seven

and Eight, we can now convert total rate to first set rate.
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! | NCTA said that 30 percent of the subscribers pay for additional

2 | sets. NCTA said the additional set rate is 20.2 percent of the

3 | first set rate.

4 Therefore, if X is the total rate for basic

5 | service we find X equals $7.9% cents. The calculations

g l|are shown under line three on page three. $7.095 is 13.9

7 ||percent greater than the 6.23 figure referred to in line one.
g ||Page four puts these two things together.

9 We now can adjust the estimate of 1976 annual

10 |¥oyalty payment per subscriber based on the revised data.

1 The number of DSE system subscribers were 8,073,000. The

12 total rate on an annualized basis was $85.l4.' Gross receipts
13 multiplying $85 times 8073 would be 687,335,220. Tﬁe royalty
(J ” fee, assuming ﬁhe same 2.5 DSE would have been 9,021,272. The "
5 royalty fee per subscriber would be $1.12, which is 14.3 percent
6 higher than the figure used by NCTA, the royalty fee per
- DSE system subscriber 1979 annualized, which is exactly the
5 NCTA figure.‘ We have no way of challenging that. It was
$1.28.
19
Therefore, the increase in royalty fees per
20
subscriber 1979 versus 1976 was 14.3 percent. This is a
m reduction of 53 percent versus the NCTA's estimate éf the
” increase in the royalty fees per subscriber 1979 versus 1976.
{ » If you will recall, that was 30.6 percent and was line 11 on
* Page one of this exhibit.
25
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1w—13 1 COMMISSIONER COULTER: Mr. Cooper, you do an
2 awful lot of extrapolation from the 2.5 DSE assumption.
@ 3 THE WITNESS: That's the only assumption I
4 have not changed, Mr. Coulter.
5 COMMISSIONER COULTER: 1Is there any independent
6 corroboration of these gross receipts? That is, other
7 than the figures you have extrapolated fdllowing your
3 procedure here.
9 THE WITNESS: The ‘answer is negative. The
10 first official figures with respect to gross receipts of
" cable systems were published by the FCC for 1977, not for
this period of time. The critical factor I already questioned
12
and I thought that is where you were directed, at the 2.5
13 - - _
figure. Even that estimate was an extraordinarily difficult
14
one to make.
15
The data in the Fact Book, of course, does not
16
indicate whether the signals were distant or local, whether
17 '
they were carried full pr part time or what have you. But,
18
we have accepted this 2.5 figure and have used it throughout.
19
The percentage for that, of course, is fixed by
20
statute.
21
BY MR, ATTAWAY:
22 .
Q Mr. Cooper, I think Commissioner Coulter's
23
questions touches upon a very important point. Had you or
24
NCTA or anyone else used the '77 Fact Book, in your professional
@ 2
HAccuzate cﬁ?@nﬁhg Cb” he.
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opinion, could you or anyone else have extracted a meaningful
estimate of DSEs carried by cable systems from the information
contained in the Fact Book of whatever year?

A No, you could not. I think that we testified
in the first part of this proceeding that for 1978-1, fhe first
period during which cable systems filed statements of account,
that 41.5 percent of the cable systems, the form three
cable systems, carried at léast one DS on a part-time basis.
That would have a tremendous impact upon any estimation of
the number of DSEs. The data just were not available,
certainly not available in the Fact Book, and to the best of
my knowledge, not available from any other source in 1978 to
determine whether a signal was carried full time or part time.

Q So, you are not advocating the use of the 1977

'

Fact Book to estimate 1976 royalty fees paid per subscriber,
that would have been paid per subscriber. You are merely
saying if someone wished to-use a Fact Book to do the calcula-
tion, the '77 edition would have revealed a more accurate
answer than the '78 edition?

A Without question. I think that those of us
who have worked with the Fact Book find that to a
substantial degree the data with respect to the number of
cable system subscribers are reasonably accurate in the

Fact Book, provided, however, that you look at the rate date.

You determine what date those data were furnished to the

Heccurate cRepozting Co., Ihe.
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cable system. We do not want to impugn the efforts made

by the publishers of the Fact Book to turn out the most
accurate thing that they can. They are dependent upon the
cooperation of cable systems to give them up to date information

'As we have determined in the -- I was going to

bring up Honolulu County. That is probably a mistake |

on my part--since I have stated, I shall do so. I have been
in touch with the Fact Book people with respect to the
response received in Honolulu County for the 1980 Fact Book.

The procedure is to send them a print-out in the
previous yéars Fact Book and ask them to indicate changes.
Where in the area of rate,the rate per subscriber, the
Honolulu County people put a dash, which could have meant
anything. The Fact Book people are very apolegetic. They
say when they come aéross a situation like this for the 48
continental states, they can call the system. But, they
do not call the system in Alaské or Hawaii to confirm the
data that they have. But, they do a good job and they try
very hard to present the material as accurately as they have.
But, they are dependent upon the information they receive
from cable systems.

MR. ATTAWAY: Thank you. Are there any more
questions from the Tribunal?

COMMISSIONER GARCIA: Mr. Cooper, on page two, how

did you come up with item number- two?
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THE WITNESS: It is a figure that is in, I hope,

the 1976 Fact Book listing, R-3.

MR. ATTAWAY: No. I think I can explain that.
There is a typo in this figure. It should be 10.8 million,
I believe. I think--

COMMISSIONER GARCIA: Is that the estimate of
the House Report?

MR. ATTAWAY: Right, which was taken from the
'76 Fact Book.

For the record,. I have the 1976 edition of the
Television Fact Book. I am referring to page 73a. That
page shows estimated figures for total subscribers as of
January 1, 1976, which is 10.8 million. I believe that is
where the congressional eéti;ate came from.

COMMISSIONER GARCIA: Then should page two
say data as of September 1975 instead read the January one
estimate or is it still the same, Mr. Attaway?

CHAIRMAN BURG: The earlier figure is higher
than the later figure.

MR. ATTAWAY: That's true. I cannot explain it.

BY MR. ATTAWAY:

Q Mr. Cooper, can you?
A Obviously, we have at least two or three figures

for 1978 in the Fact Book. The 10.8 million or 100--I apologize

10,800,000. That is material generally used and came from
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the 1976 Fact Book.

COMMISSIONER GARCIA: I don't think my question
was answered.

THE WITNESS: Whether it says September '75 or
January '767?

COMMISSIONER GARCIA: Right. I'm saying, isn't
the exhibit wrong by saying data as of September 19752

THE WITNESS: Yes. I think if I were to use that
exhibit, I would probably use 10,450,000 rather than 10,800,000,

MR. ATTAWAY: That is correct. The exhibit
should have said as of January 1, 1976.

THE WITNESS: I think, Ms. Garcié, that these
figures are coming from NCTA exhibit or used by NCTA.
Let me check. |

(Examining.) Exhibit 3-B of NCTA in the fi&st
part of this proceeding shows the figures 7,586,050 for s
DSE systems and 10,800,000 for all systems. Those were
the figures we intended to use. If there is a mistatement
there, it would be as of September 1975. I would have no
objection to it being changed to January 1, 1976, whatever
date you want to put on it.

BY MR. ATTAWAY:

Q Mr. Cooper, with respect to the issue of tiering

and specifically the testimony of Ms. Beales concerning the Chag

Hill, North Caroliha tiered system. Ms. Beales stated that
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no subscriber who is getting a free or universal service

can take pay unless he takes a $7.95 package of basic
service. That is in the October 2nd transcript at page 13.
She went on to state "the technology is not advanced enough
so that if you take only the free tiers, the cable company
has the opportunity to keep you from getting the other tiers
if you take pay." That is at page 14 of the October 2nd
transcript.

Mr. Cooper, was Ms. Beales correct with respect
to the Chapel Hill system in particular and with respect
to the state of cable technology in general?

A In respect to Chapel Hill, I called
Village Cable Company on Monday of this week. I ascertained
from them that a pay TV movie service, home theater network
is offered to tier two subscribers. They have, as you Will
recall first tier as a universal free service. Number two
is limited tier that includes additional neighborhood programs,
access programs, other types of services and home theater
network.

Tier three includes other pay TV services. But,
with respect to the statement by NCTA witness that it was
necessary or required that all--that the highest tier be
purchased before'a subscriber could obtain a pay TV movie
service, this statement is incorrect.

There was another aspect of Ms. Beales' testimony

HAccuzate cﬁ@@nﬁmg Cb” The.
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in connection with Chapel Hill that I think also needs to

be corrected. You will recall that she said something to the
effect that six percent of the sbuscribers as of June 1980,
the systems just started were taking the free service and
that this was less than the cable system had planned.

Their plan had called for 10 percent or assumed
that 10 percent of the subscribers would take the free service.
The reference that she made, the source of that statement
was given as Cable Television Regulations by Kagan Report.

I have reviewed that statement. With respect to thesix
percent versus 10 percnet, her interpretation was erroneous.

What that says is that the cable system anticipates
that in thefuture 10 percent of the subscribers would be on the
free éler, whiie there are only six percent at this time.

CHAIRMAN BURG: Do you have a citation fornthat?

MR. ATTAWAY: Yes, for tﬁe record.

BY MR. ATTAWAY:

Q Mr. Cooper, you were referring to page 12 of the
October 2nd transcript and the quote is: "42 or six percent
have taken only the free tier."

A On the top of the next page, Mr. Attaway, I
believe is the part with respect to planning.

0 "That refers to the statement:"They had thougﬂ% that
as many as ten percent of their subscribers would take the

free tier. And, of course, they are finding that only
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six percent, to date, are taking the free tier."

A The only reference to 10 percent is what the
cable systems anticipates that»its level of free service
subscribers will be in the fugure rather than approve plans
that had not been realized.

Q Mr. Cooper, Mr. Addiss of Warner Amex stated
subscribers must take expanded basic or more expensive
tiers in order to buy the pay cable services. That is in
the October 3 transcript, page 75. Are you aware of any
Warner Amex system that has proposed to permit subscribers
to a lower priced tier to also take a pay service?

A Yes, Mr. Attaway.

Q To demonstrate that, we would like to introduce
Copyright Owners Exhibit R-5, which is an excérpf from a
summary of the Dallas franchise proposal of Warner Amei.

(Copyright Owner's.EXhibit No. R-5 was marked
for identification and received into evidence.)

A I refer particulariy to the second page of this
exhibit. The first paragraph on the‘left—hand column, it
indicates that at the lower level, the first tier economy
service--I will read the end of that sentence. "—-and two
optional pay TV services,Ffamily Features at $4.95 per month
and Galavision at $5.95 per month.". Obviously contrary to
what Mr. Addiss had said, pay cable services are available

to subscribers at the lowest tier, at the first tier of
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services that Warner Amex had proposed for this particular
system.

Apparently we have been advised that they have
been grated this franchise in Dallas. But, the statement
that only--that it is essential that subscribers take the
maximum basic tier before they can subscribe to any pay
cable service referenced by Ms. Beales, referenced by
Mr. Addiss, are incorrect with respect to that fact.

Q Mr. Cooper, are you familiar with NCTA's proposal
for dealing with the small system ceiling adjustment?

A Yes, I am.

Q Ms. Beales testified that their proposal would
have the affect of placing those éystems who had outgrown
their dollay céiling back into the limits. That is found in
the October 2nd transcript, page 29. In fact, would no£ the
NCTA proposal place many systems in a lower_payment category
than they would be in had their rate kept up with inflation
thereby increases . In fact, would not the NCTA proposal
place many systems in a lower payment category than they
would be in had their rate kept pace with inflation by thereby

increasing the value of the small system ceilings to these

systems?
A Yes, it certainly would have that affect.
0 I assume that you can illustrate that fact?

A I think that we can do that with an exhibit.

HAccurate cf&podny tfa, Ihe.
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MR. ATTAWAY: I would like to introduce
Copyright Owner's Exhibit R-6.

(Copyright Owner's Exhibit No. R-6 was marked
for identification and received into evidence.)

BY MR. ATTAWAY:

Q Mr. Cooper, what we have in R-6 is data based
primarily on exhibits produced.by the NCTA in the first
part of this proceeding. Let us assume é hypothetical
system with a thousand subscribers, a small cable system in
1976 and then in 1980. The basic first set rate for
that system was 664 in '76 and 767 in 1980. These are the
figures for small systems that NCTA presented in their
Exhibit Seven, based upon the CRT Survey.
N “‘,Thé‘increase in the rate was testified to at
that time using those figures 15.5 percent to 30 perceﬁﬁ. We
looked at the inflation increase in 1976-1980. We have,
as you know, two sets of figures to deal with. One is the
PCE inflation deflator, which was 15 and 30 percent level and
the CPI factor, the Consumer Price Index increase recommended
by us, would be close to 40 pexrcent, actually 39.9.

The 1976 semiannual gross rewenues of this cable
systems using the $6.64 rate would be 43,824, being over
41,500, it would £ill out a form two statement of account
and pay the rate in accordance with the form two formiéla.

The 1980 semiannual gross revenues of this system, using the
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same subscribers, the 767 raté would be 50,622, and it would
also be a form two system before any adjustment is made. |

The NCTA proposes that their Exhibit 13, that would'
raise the 40,000 ceiling for small cable systems, the small
systems exemption by the inflation ceiling. 30 percent of
40,000 is 52,000. This cable system with 50,622 in revenues
having increased by 9,000 between 1976 and 1980 now qualifies
as a form one system. It is less than 52,000.

Its royalty fee would be the statutory fee of
$15. 1In effect, the value of the small system exemption
has increased as a result if the NCTA adjustment proposal
is used. We would like to contrast that with our proposal
for dealing with small systems.

We take the present statutory 46,000 ceiling,
multipl§ it by the rate percentage each cable system rates
have increased between October 1976 and the period of the
statement of account.

Now, we increase, produce a new ceiling for that
cable system of $46,200. Likewise, if we were dealing with an
$80,000 ceiling in the Act, we would increase that by the
same 15.5 percent and reach 92,400. ©Now, this cable system
that we are dealing with per year with 50,622 in revenues in
1980 still falls in the form two category. Its royalty fee
is $253.11. The value of the small system exemption under

our proposal remains the same. The express purpose of the
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adjustment is achieved.

This is, of course, a very great difficulty with

| the NCTA proposal.

Q Mr. Cooper, Mr. Collins of ATC indicated in
his testimony that there are substantial economies of scales
at play in the cable industry. If we have a cable system
and put on one more cable television customer, there is no

cost of the product associated with that once we spend the

capital, except for the copyright fee. So, incremental

customers on the cable system are very profitable to the
system. "In fact, if a customer pays us $7 a month then it
is more customers than we already had. We don't have to add
a general manager or whatever. That one more customer, if
we charge him $7 a month or $7.50 a month, $6 a month of that,
is a contribution to the overall system expenses."
??at's in the October 3rd transcript, page 26.

Could this factor, the economy of scale accounts, at least
in part to the fact that the cable industry seems to have
remained profitable even though average subscriber rates have
risen much slower than inflation since 197672

A Well, with respect to your question, Mr. Attaway,
first, I don't know if it has remained pfofitable, which is
the word you used. I dare say that a lot of cable systems in
1976 were marginally profitable or operation at a loss. But,

they are for the most part all operating very profitably today.

o4ccuzqtg C/?e/zozﬁng C’o., The.
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The principal reason for that is Mr. Collin's reason. That
is the tremendous level range involved in the incremental
rate of the additional subscribers that each cable system
has added.

The average cable system began using the Fact
Book, but try to use the best I can, I think it is legitimate
to use it for this purpose, just taking the '77 Fact Book,
the average cable system had 3,096 subscribers in 1976.

In other words, taking the '77 Fact Book, and
givng you the 1976 number of subscribers per system which
is 3,098. October 1979, using the 1980 Fact Book that it
increased to 3,507 on the average. The economy of scale
involved in the addition of 500 subscribers for an average
system is very.substantial and can be contributed very greatiy
to profit.

The ofher thing you referenced--Mr. Collins
referenced, is that in addition to the leverage and profitabi-
lity of basic service, cable systems are much more profitable
today, due to the revenue received from pay cable and other
services.

Again, that involves for most cable systems a
moderate or no increase in engineering, lines, cable, pole
rentals or the other factors thar are cable systems' operating
expenses. The increment situation is why cable systems have

become more profitable. Certainly, they have had no pressing
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need to raise rates in order to become profitable.

Q Mr. Cooper, might this factor be considered
an extenuating factor to way gains, whatever weight might be
given to rate regulations as an extentuating factor?

A Certainly, the extent to which cable systems as
a business decision has kept their rates down. This is the
way they have maximized their profits, certainly is an
extenuating factor to be considered.

Unfortunately, while they have done this from the
standpoint of increasing the profitability of their business,
it may not be reflective of gross receipts from basic
subscription service, which is the only basis upon which
copyright royalty payments are made.

'No one penny, for example, from pay cable income
is included in the gross receipts base on which copyright
payments are made.

CHATIRMAN BURG: Mr. Attaway, how many more questions
will you have of Mr. Cooper?

MR. ATTAWAY: I have two more questions. Then,
I would like to introduce the forms we would propose be
used to implement our proposal. That might take a bit of
time. If I have 15 minutes to finish with this, we could
introduce the forms after lunch.

CHAIRMAN BURG: Why don't we do the whole thing
after lunch? It is 12:30 now. We will come back at 2:00.

(A luncheon recess was taken.)
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Mﬁ. AiTAWAYs Thank you, Madam Chairman.

BY MR, ATTAWAY:

Q Mr. Cooper, you will recall that Mr. Young testified
that out of the 157 franchises held by Times Mirror Cable Tele-
vision, only 12 are truly deregqulated, This is October 6th, at
page 9 of the transcript. These systems are listed and are the
exhibits introduced this morning which differs somewhat from the
exhibit that was given to us earlier.

Would yvou explain why this information was requested
initially?

A We asked for this listing of the deregulated or the
non-regulated systems in érder to determine three pieces of
information. One was the currency and accuracy of the Factbook
data of these systems,

Two was to ascertain the difference in rates between
regulated and unregulated systems.

Three was to get a further bearing on the understate-
ment of the Congressional estimate of cable copyright royalties
that would have been paid if the Act had been in effect in 1978,

O Thank you.

MR. ATTAWAY: I would like to introduce Copyright

Owner Exhibit R-7 which contains the exhibit given to us by NCTA

a few days ago. It differs in three respects which we will point

out.

Hccuzate cﬂepoding Co., Tne.
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nlw-2 1 . [Whereupon' the document referred
2 to was marked for identification
3 | and received in evidence as CO
4 Exhibit R-7.]
5 BY MR. ATTAWAY:
6 0 Mr, Cooper, would you describe the results?

% 7 First of all, would you point out the difference

8 between the exhibit as given to us seﬁeral days ago that I just
9 passed out and the exhibit introduced this morning?
10 A T said three although only two are indicated on the
11 comparison of NCTA R-1 and CO-R-7, You will note that the rate
12 for R-7 for Napoleon, Ohio, actual number of subscribers as of

13 9-1-80 is 4,466, As in R-1, it is shown as 1,934, The system

14 in Uhrichsville, Ohio, on R-7, 4,490 in '80 versus 2,119 on

15 R-1.

16 The third difference, which is not reflected in these

17 data relates to a correction, if you would, that we were advised

18 by NCTA counsel; that is, in connection with the Williamsport,

19 Pennsylvania system, the figure of 10,849 subscribers as of

20 9-1-80, which appears in both CO R-7 and R<1l, is not the total
% 21 number of subscribers of the Williamsport system but refers only
; 22 to a portion of those subscribers, those in metropolitan or urban
§ 23 areas of Williamsport, these three deviations that Mr., Feldstein
‘ g 24 has called to your attention and are‘incorporated in this exhibit)|
| 25 Q Mr, Cooper, bearing these descriptions in mind, would

|
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you describe the results of your examination of this exhibit?
A Looking first at page 1, the main thrust of page 1 of
R-7 is comparing the data in the TV Factbook with the data fur-

nished by the Times Mirror system. The columns on the left are

the subscribers of 9-1-80. The TV Factbook data are from the

1980 version,

The difference between those figures is indicated on
a percentage-basis. For example, the first figure for Defiance,
Ohio, supplied by Times Mirror is 4?6@? subscriptions in the TV
Factbook, a difference of 12.6 percent, You will note there are
pluses and minuses throughout this.

The Ironton, Ohio, system, apparently, the TV Factbook
overstates the number of subscribers as it does with Rancho Palos

Verdes. In another case, it understates the number excluding

Napoleon, Ohio. You can see the difference in Defiance and

Hopkinsville and so forth.

Looking at the next set of figures, we are dealing

with the rates as of October 1, 1976. This is a fundamental part
of the analysis., You will note the systems, the rates shown in
in the 1976 Factbook are lower than the actual rates as of 10-1-76
in seven cases with the-percentacge of the rate being lower. It
ranges from 12.5 percent in Williamsport to 28,8 percent in
Hopkinsville, Kentucky.

This confirms what we have been stressing here: that

is, that the 1976 Factbook provided data that were not current as
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of 1976. As a result, the copyright fees that would be payable

in '76 were understated.
COMMISSIONER GARCIA: Mr. Cooper, when you say "1976",
from your earlier testimony that would be as of September 1, 18757
THE WITNESS: Not necessarily. The figures that are

in the Factbook for a particular system are of varying dates, but

these are the mmeés that were published in the 1976 Factbook and
were,therefore;the ones that were presumably used by those people
who made the estimation that was subsequently referred to the

House. They may not be for 1975, There would be varying dates
depending upon the system.
Likewise, the rates at 4-1-80 compared with' the TV

Factbook of 1980, as I indicated earlier, the TV Factbook for

1980 was published in October of 1980. Again: we have substantial

differences between the two sets of figures, Most of them are
understatements of the rates that the Times Mirror says were in
effect ppril 1, 1980.

You will note an exception with respect to the Rancho

Palos Verdes system with the TV Factbook rate publishes a. higher

rate than Times Mirror says was actually in effect as of April 1,

1980, The issue here is largely the reliance that can be placed
upon the Factbook to be the basis for making estimations of copy-
right payments that are due. I would like to turn to page 2 now.

As I indicated earlier, another reason we--

CHAIRMAN BURG: Excuse me, Mr, Cooper. Going to that

Hccurate cezpozfing Co., The.
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right-hand column, where was that information gathered?

THE WITNESS: All of the data that NCTA R-1, except
for the two changes I have noted, was exactly furnished to us by
Times Mirror. T indicate rather interestingly more than half the
systems had rate increases since June of 1980, effective June of
1980.

Page two goes to one of the principal rasons we had
requested the data; that is, to compafe the rates of regulated

systems versus non-regulated systems. Mr. Collins had testified

that the average first set subscriber rate for the Times Mirror

system was $7.26. WQ no& have taken the rates at 4-1-80, which

is directly from the exhibit, the material that was furnished

to us by Mr, Collins and developed a weighted average subscriber
rate per month.

The rated figure is developed by multiplying, for
example, Defiance, 4,697 by $7.50, That develops a figure of
subscribers times rates of 35,228, The total number of 1980 was
66,855. Following the samef we have a total subscriber times
rate was 501,530, Dividing 501,530 and 60 yields $7.50 per month
as an average rate for Times Mirror non-regulated systems,

As indicated below, the difference is 23 cents or
3.16 percent., This coincides with my previous testimony and the
material that we have developed in the CRT survey that indicated

a similar difference between the rates of regulated and unregulatg
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systems based upon the CRT survey. The NCTA results were similar

to our find.

Page 3 goes back to the problem of the 1976 Factbook

kind of thing. We took the subscribers.

the form three systems only that we are

These are for

on this list., If you

took the 1976 TV Factbook and took the subscriber counts from

it and the 1976 .Factbook rates which are the things that presum-.

ably, the very same basis data, that we

used to make the esti-

mates that were introduced and presented to Congress, you can

develop a gross receipt figure for these six systems. The gross

receipts on that basis would be $1,822,503.

Take the actual subscription

as provided by the Times Mirror in this

rates for October, '76,

exhibit particularly

page 1 of our exhibit, We now calculate that the gross receipts

of those same six systems was $2,049,000 or a difference of 12,5

percent.

Now, this, in effect, is the
best we could come up with; to indicate
1976 estimates based exclusively on the
actual rates in effect and the Factbook

does not take into account the question

actual kind of data, the

the understatement in the
difference between the

rates in effect, This

of how many subscribers

the system actually had in October of '76,

Using real numbers supplied by Times Mirror, with

respect to rate, I think we have confirmed the general prerequisite

of the document we presénted earlier, our CO R~4, where we

HAccurate cﬁ?@boszy; C?o” e,

(202) 726-3801

=




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

attempted to reconstitute data from other material., I am delighteﬁ
that we had an opportunity to look at a part of the real world

as far as the rates in October, '76, and 1980, so we could develop

these data for you.

BY MR, ATTAWAY:

Q At the conclusion of the presentation of our direct

case, Commission Brennan suggested the Copyright office be re-
quested to provide technical recommendétions concerning impact

of the various proposals upon the operations of the Copyright

Office. This was-on October 6th at page 52 in the transcript.
In order to assist both the Copyright Office and the Tribunal
in measuring the post impéct of our proposals, have you prepared
illustrations to show how the statements have been, might be,

amended to implement our recommendations?

A We have done so,

! can T introduce

MR. ATTAWAY: Tn order to save time)
the three at the same time?

THE WITNESS: Let me tell the Tribunal what we have.
We have four pieces of material to present, One is a set of

blank forms that are applicable to form one, form twoy and Form

three systems.

Secondly, we have the hypothetical examples that we
used of Mr., Korn to demonstrate the workings of the formula in

terms of a worksheet type situation.

Number three, we have taken the real life examples
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from the Times Mirror things that we have had discussed before

for one reason and one reason only, That is to use the Times
Mirror rates as of 10-1-76 as supplied in this material.
The fourth piece of information relates to the Alamox
gordo system, the tiered system that was testified to earlier
today by Mr, Sampson, We show you how that system‘would have
been reported using these revised forms, I would suggest that

maybe we could look at the blank forms first, go through the

hypothetical systems that Mr, Korn had used. If you wish, we
can go through any of the other role examples or let you study
those at your leisure whichever you wish,

MR. FELDSTEINe‘ Madam Chairman, may I enter a prelimi-
nary objection to this exercise. As I understand what counsel
for the Copyright Owners is preparing to do is this, They
advance a methodology on direct. Mr, Korn was at pains to
explain it and to work out a number of examples, They are now
coming in with those same examples and a number of other simply
reworked into a different form,

T am hard pressed to understand how this fits within
the definition of rebutting anything that the cable industry
showed during its direct case, It seems to me to be a shoring
up or an attempt to explain what they tried to explain previously.

COMMTSSIONER BRENNAN: Mr, Feldstein, is it NCTA's
position that the proposal of the joint Copyright Owners is

workable, that if we were to adopt the entire plan as submitted,
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it can be easily implemented by cable operators,

MR. FELDSTEIN: Clearly that is not our position,
COMMISSIONER BRENNAN: Therefore, it is an issue in
this proceeding as to whether or not this plan is, in fact, work-

able.

MR, FELDSTEIN: That is correct, Commissioner Brennan.
My argument is not based on whether or not they had presented
the plan. They have presented the plaﬁ, They presented it
through Mr. Korn on the direct case.

My argument was that they have already presented this.
They are simply coming in for whatever reason to present it again.

COMMISSIONER BﬁENNAN: This body in adopting my motion
has manifested some concern as to the impact of this proposal
on the Copyright Office. I think this is a légitimate issue to
be pursued at this stage in the proceeding.

MR. ATTAWAY: Excuse me, Madam Chairman. I am trying
to respond.

I did not write the citation down, but as I recall,
counsel for NCTA did cross examine Mr. Korn with respect to the
difficulties, additive difficulties, that would be posed by our
recommendations.

MR, FELDSTEIN: I will stipulate to that question.

COMMISSIONER BRENNAN: To complete the record on this
point, in following up on the motion adopted at our last session,

the Chairman did write to the Copyright Office, We have been
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informally advised by representatives of the Copyright Office
that later this month we will receive a report from the register
concerning the impact of this proposal on their procedures.
CHAIRMAN BURG: Proceed, Mr, Attaway.
MR. ATTAWAY: You are ruling on the objection.
CHAIRMAN BURG: I am overruling the objéction. Yes.
BY MR. ATTAWAY:

0 Mr. Cooper.

A Turning to CO RA, page 1, what we propose is one page
that would be common to all three forms of report. The short
form, the intermediate form, and the long form. There are some
changes in here which are.not a part of this proceeding., However,
they are a part of our recommendation that we would make to the
Copyright Office at some future time. That jﬁst refers to the FCC

physical system ID number and the identification at the top of
the page, Principal Community Served.

We had previously submitted earlier today the CO X-1
and -2 which indicate the standard forms which are now in place,

Section E is the second page of material, That is the current

forms that deals with cable systems indicating the data with
respect to subscribers, subscriber rates and receipts from other
types of services such as pay cable, installations: and so forth.
We are proposing in Section E to replace the existing
Section E with block one, block two and bleck three of this page,

We are concurrently recommending and it Is not a part 6f this
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proceeding that Section F on the existing forms may be dropped,

This is in terms of lack of pertinency with respect, in our

opinion, to the collection of cable copyright royalties.

Section E, block one of our proposal, we have made
a number of changes of significance. The principal one is a
request to the cable system to indicate in block one is gross
receipts in each category of subscribers for service to residen-
tial subscribers only.

First, set gross receipts and monthly rates only.
Also, count each subscriber household once in the highest price
category only, This is an effort at getting around the tiering
question that we have beeﬁ dealing with.

In our opinion, the categories that we are referring
to are categories that differ with respect to rate. In other
words, if one group of subscribers had a first set basic rate of

$9.95, that would be category one.

If another group had $6.50, that would be category
two. Another may have $2,95. That is category three, The third
may have less or nothing. That would be a category four group.

If they had a category four group at zero, that would
enter number of subscribers zero, rather, as many as they wish,
1,695 for example. Gross receipts zero and the monthly first
set rate zero. The total of block one have number of subscribers
and gross receipts would be made. The cable system would enter

these in line 8 of block one. So, we would know then for
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this accounting period. The number of first set subscribers
and the gross receipts for basic service for those subscribers.
Number 9 would give us the average first set monthly

rate for this accounting period, This is developed easily by

dividing total gross receipts by the total number of subscribers

and then dividing by six., We would also enter in at line 10,

Section E, block one, the October 19, 1976, rate of first set
rate of this system.

If none afe 'Lknown; we indicated, enter 660, which
is fairly in agreement as the average first set subscriber rate
as of the date of the enactment of the law.

Below that we ésk the cable systems to do or deter-
mind a percent change in the average first set monthly rate.

That is simply line 9 which is the current avéraqe divided by

line 10 which is the average as of Octoberf 1976, This provides
a percentage change and the averagé monthly rate since the date
of enactment of the law.

Block two below that is intended to gather up the

balance of the gross receipts obtained by the cable system for

providing basic service to subscribers. Here we are dealing
with semi-data gross receipts from each of the categories that
are shown below there, One to seven are generally the types of
categories in which these additional gross receipts would fall,
Line 8 is the total of the entry of gross receipts

in block two. Nine brings down the total from block one and ten,
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Line 10 and block two is total gross receipts, block one and two,

Q Excuse me, Mr. Cooper. Block two is essentially the
same as that information called for in the present forms; is it
not?

A It is the same information requested in block, Section
E, blocks one and two in the existing form except that we are
now determining the gross receipts for each of these categories
bf service., That information is not obtainable from the existing
form.

Block three of Section E which, again, would be a

part of this form that would be filled out by all cable systems
is the one that determineé the statement of account form to be
used. What we have done there is to take the statutory figures
in line 1, the percent change in the average first set monthly
rate from line 10 and multiply the two. In other words, if the
percent change was 100, 1.10, The rate had increased by 10 per-
cent, currently versus October, 1976, The effect would be to
multiply by 41,500 by 1.10 which is the figure that is above
there that will give us a new small system exemption which tracks
the statute in terms of adjusting the small system exemption in
in line with the increase in the rate of the system, so no system
is being penalized in terms of losing its small system exemption
because it has increased its rate between 1976 and currently.
Likewise, the same thing applies to the use of the

percentage change times the second highest level for the
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intermediate fo;mé which is 106,00, A cable system completing
line 1 of block three would immediately know, as shown below,
whether it was subsequently filing a form one statement of account
a form two statement of account or a form three statement of
account. That is the essence of this first page which is propos-
ing replacement for Section E for all cable systems.

It gives us the gross receipts from first subscribers.
It gives us the change in rate since 1576. It gives us gross
receipts from all other basic subscriber services and it deter-

mines in accordance with the statute whether the cable system

qualifies for the small station exemption, the intermediate
station payments or the léng form DSE system payments,

Page two, this form, it is the most complicated of
the three. This is the adjustment we are probosing for form

three cable systems. Block five is the existing block file in

Section L, the pre-adjusted copyright royalty fee for the
accounting period,

I should explain in our proposal the cable system
would compute its royalty per the existing forms; per the exist~
ing statutory rates for its current gross. In other words, there
is no change in any.part of the calculations up to this point __.
in terms of determining what rovalty fee for that form three
system would have been before any adjustment for monetéry infla-

tion,

Block six is a new block. This is the surcharge to
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maintain copyright fees at the October, 1976, level,

One, line one as we propose is tha£ the CRT would
publish a constant dollar index adjustment for each accounting
period. We propose that this would be the consumer price index
change versus October, 1976, It would be a figure that would be
published. It would be 1.424 or 1.639 or a number‘of that
nature. It depends on what the facts would be.

Enter froﬁ Section E, block.one, the percent change
in first set rate for residential service for this system. We
show you how that is calculated,

Step three is divided line one by line two to provide
the surcharge, That is abplicable for that accounting period
of that form three cable system. From the result of division

is 1.000 or less which means that the cable system which means

the cable system increased its rate higher than inflation there
would be no surcharge,
COMMISSTIONER JAMES: Or more?

THE WITNESS: The cable system would then pay the fee

that is computed in block five, line one above, We will work this

out in examples to see how that results,
If it is 1.000 or less, this means that the cable
system rates have kept up with inflation or exceeded inflation,
Block seven is the final computation of the adjusted
royalty fee. It is very simple as you can see, We take the pre-

adjusted copyright fee which the cable system computes exactly
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as it computes it now. Enter the surcharge from block six, line

three which is the division of two figures, the CRT adjustment

figure and the individual cable system's change in basic rates

figure. Multiply line one by line two and you now have developed

|

the adjusted copyright royalty figure for form three cable systems

keeping in line to maintain the constant value of the dollar.

Page- three deals with a much simplier system, the
form one system. Again, there is no major change involved.

Section K of the existing form, we enter the amount
of gross reéeipts from Section E, blocks one and two which would
be the.same as the gross receipts that they are now recording.
We enter the percentage éhange and the average first set rate
which has been calculated, The unadjusted statutory minimum
rate is $15, We multiply line one by line two to maintain the
constant value of that $15. This is the total royalty fee for
the accounting period. That is the end of the form one calcula-
tion.

Page four deals with form two type systems. I must
admit to you that we have, or this may be a little more compli-
cated than either of the others because it is simplified. I£
there is a contradiction in terms by making complications by
simplification,

I have determined that all of this form as contained

in the form two statement of account which involves a multiple

number of subtractions, multiplications, division, et cetera,
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82,
that that same formula that exists in the present form two, that
the calculation can be made indefinitely simplier to produce
exactly the same dollar figures. We have proposed this to the

Copyright Office in order to reduce the amount of errors and the

labor on the part, but the register of the copyright has not

‘accepted this formula even though it works., We have adopted it

in here although there is absolutely no problem in using the
more complicated calculations that are.in the existing form two.

For your information, any form two system can calcu-
late its copyright on the present time by taking its gross
receipts, subtracting 41,500 from that total, multiplying the
balance by .01 and addiné $15. “

Now, compare that with the formulas that are in the
statement of account form and you will be overwhelmed by the
difference.

To go to RA bage four, again, we are dealing with
Section K. We have entered the amount of gross receipts from
the first page we dealt with.

In Section L, below that[ we are repeating that number,
We are not changing figures around. We enter factor one from
Section E, block three, line one, That is the factor where we
adjusted the 41,500 by the percentage change in the average rate
of the system. I think it will be easier when we go to a specific
example,

We subtract line two from line one and multiply line

HAccurate cﬁ&pozﬁng Cb” Ihe.
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three by ,01, The new figure, line two, we just referred to is
the same I was referring to by subtracting 41,500 from gross
receipts instead of subtracting that. You now have the adjusted
figure equivalent to 41,500.

Five, you enter the percent change in average first
set rate from Section E residential multiply line five by $15
and add lines four and six and that gives you the total royalty
fee for these systems. We have now géne through the wgrse

example without any figures, I appreciate it is harder for you

If you would, unless you have questions you like to
deal with now, you might'want to reserve them until we have gone
through our nine which are illustrations of the constant rate
adjustment formula using these forms on a system-by-system basis,
The attached illustrations, the following constants, are used.

The cable systems filing a statement of account for
the first accounting period in 1981, 5:000 subscribers, 1976
subscriber rate of $6.

Three, DSE is a constant dollar index determined by
the CRT for 1981 as of 1.50,.

BY MR, ATTAWAY:

Mr. Cooper, may I suggest that you begin with the illustra-
tion on page four which reflects more or less the situation, the
typical situation in the cable industry today?

A Okay.

Hccurate cﬁ?@boztﬂy; Cfo” The.
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nlw-19 1 Accepting Mr. Attaway's suggestion, if you turn to
2 page four, you see in block one this system had 5,000 subscribers;
i

3 It enters at 240,000 in gross receipts from service to resi-

4 dential subscribers first set, The monthly first set rate was
5 $8.

6 In column, line eight, they have entered the totals,
500, $240,000, So, for this accounting period below that, we
8 show the monthly first set rate was $é. Line ten, we say the
9 rate in 1976 was $6 for this example which is common to all of
10 them. The percent change in the average first set monthly rate
1 was 1.333 percent.
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THE WITNESS: This is the hypothetical we are referring
to. There is no block two income. ILine ten indicates the total
gross set for basic service by this cable system were $240,000.

In block three, line one the cable system is now multi-
plied 1.333 times 41500. Developed 55,519. Fifty as factor one.
Multiply 160,000 by that same number and came up With 213,280
which is factor two.

These are limits of the small system exemptions for
capable systems that have increased their rates by one-third
since October 1976. Now since this cable system's gross sets
line ten are $240,000.00 which is greater than factor two it
would file a form three statement of account.

Now the copyright fee for a cable system with $240,000
in gross receipts and three DSEs $3,660 calculated on the
present form exactly according to the existing formula block six
enters the constant dollar index adjustment of 1.5. The increase
in rates of 1.333 divides 1ihe one by line two to get 1.125.

Block 7 is the final calculation to make this adjust-
ment. We brought the $3,660 dollars down and multiplied it by
the surcharge factor from line three block six. We ended up with
$4,117.50 which is the cable system's copyright license fee ad-
justed for monitary inflation. Taking into account the cable

system's increase in rates of one-third since 1976.

BY MR. ATTAWAY:
Q Mr. Cooper, the remaining illustrations in this exhibit

correspond with those given by Mr. Korn in his testimony. They

Hccurate c#?qboztbq; CZJ, hne.
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hypothesize a system whose rates kept up with inflation, one who

lowered its rates and one whose rates remain the same.

I would leave it up to the Tribunal as to whether or
not you would like Mr. Cooper to go through all of these illustra-
tions.

A I would like to do one thing. Look at the first page
and the percentage changing type figure. That is line ten, block
one. On page two, we have a system that increased its rate by
50 percent. As a result.it pays no surcharge. This is according
to this calculation. Page two, we have just gone through. Page
six type of system is one that has increased our reduced its rate.

That is quite a possibility. As cable systems begin to
introduce tiers in existing systems, economy tiers so called and
could reduce their rates in fact. This shows héw that is taken
care of.

On page 8 we have a system whose rate encrease, rate

day is exactly the same as the rate in 1976 it has not changed

its rate at all and it pays the full surcharge.

CHAIRMAN BURG: Mr. Cooper, you have gotten all of
this material or you worked your computations in your exhibit
number nine predicated on this kind of a statement of account
if indeed the office accepted that?

THE WITNESS: Yes. The calculations are predicated on
the acceptance largely of the proposed by the copyright owners
with respect to the type of adjustment to make. The purpose of

these forms is to illustrate to you for a cable system,
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accommodation to this procedure would be relatively easy to
accommodate, to handle.

CHAIRMAN BURG: Let me pursue that a moment and see
how relatively easy it would be. You are proposing this be done
every six months, two reporting periods a year?

THE WITNESS: The CRT would announce a éonstant dollar
adjustment figqre for each statement of account period.

CHAIRMAN BURG: There are roughly 4,000 systems in the
country currently. It strikes me that is not all that simple
at all. Do you have any exemptions in this?

You have something that corresponds to each form
account now. The small,.the.intermediéte and the larger systems.
What you are really sayiné is somebody has to go through on a
station by station.

THE WITNESS: Cable system by cable system. You haﬁe
to do that now. The.only adjustment we are really making on
your part is.to publish a constant dollar adjustment factor. On
the cable system's part to mﬁltiply, to determine the percent,
its current rate for first subscribers is greater than it was
in October '76.

CHAIRMAN BURG: Who did you have in mind would be
doing this, Commissioner Garcia?

THE WITNESS: No. I will tell you I am appalled at the
amount of paper for the form one system for their $15 semi-
anually. I'm certain that the additional effort that we are

asking to be placed upon the systems is very small.
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In faét, the forms, the information requestea from the
smaller cable systems most of it is extraneous and weak eliminate
as far as the copyright owners are concerned without any problems.
I would be willing to trade of about 100 numbers for two.

CHAIRMAN BURG: But did you not answer my guestion.

Who would be making the calculations?

THE WITNESS: Each cable system would make it. The
calculations they are making now, Commissioner, are more compli-
cated than these.

There is nothing we are asking them to make that they
have not already listed. We are asking them to do the same thing,
They've listed the number of subscribers. We are asking them to
do nothing more.

They have to determine what or whether they follow,
each cable system, a form one, form two or form three statement
of account.

CHAIRMAN BURG: Who woula monitor Mr. Sampson said this
morning that they pretty much accepts the figures on the state-
ment of forms they now receive. Do you perceive a monitoring
device?

THE WITNESS: The monitoring would continue to be
largely the responsibility of the copyright owners per the
statute.

Unfortunately, I think that U.A. Columbia lawyer is
probably right. To a large extent the copyright office currently

is just a repository for the funds received and does fundamental
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checks only with respect to the data which are supplied by the
cable system. It does not do any independent outside checking
to determine the accuracy or inaccuracy of the materials sup-
plied.

We would ask nothing at this time under current statute
and the interpretation of that by the register oflcopyright that
there would be no additional chore on the part of the copyright
office.

CHAIRMAN BURG: So, there would be no additional chore
on the CRT and very little if any on the cable systems?

THE WITNESS: Yesma'am. As far as the CRT is con-
cerned, having determined that in connection with this proceeding
that you will use a CPI index with an October 1976 figures as
the base, the network that is involved by thg CRT for each six-
month period is diminimus.

You do one division and you have discharged your
responsibility with respect to maihtaining the constant value
of the dollar for cable copyright.

CHAIRMAN BURG: You think the cable system operators
this would be an easy operation for them?

THE WITNESS: As I see it Madam Chairman, there is
nothing as complicated for them in this as filing out the
current forms.

There is so much material in the former current forms.
For example almost any cable system operator in the country even

if he had to pay more under this plan would rather pursue this

HAccurate cﬁkpozﬂhg Cb” Tne.
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dmm-6 1 than fill out page after page of substitute programming listings
2 and part-time listings. Some of those returns run up to 200
3 pages just filed with this material which as far as we are con-
a4 cerned would probably not be needed especially if the FCCs re-
5 cision of its DS regulations and syndicated exclusivity go into
8 effect. |
. All of those 20, 30, 40 up to 100 pages of part-time
g substitute programming would be eliminated. I may defend myself
o a bit. All of the information now required from cable systems
o on these forms was requested by copyright owners.
1
| Since we requested the cable systems supply that in-
r K formation, we have gone through a royalty distribution proceeding
" and have discovered that much of that information is not useful
13
to us.
| 14 :
} It is jsut more than we can absorb. So I think that
‘ 15 it is entirely likely that given an opportunity we would suggest
16 a significant simplification of these existing forms.
7 CHAIRMAN BURG: You are talking about what is in this
18 now, the copyright owners suggested or mandated.
18 MR. ATTAWAY: Right. As you observed from the respec-
20 tive cases submitted in the direct proceeding, we did not use
21 much of that information. The data is just overwhelming.
22 CHAIRMAN BURG: You have a sense of assurance now that
23 in a year's time you won't think this form or this information
24 that you are requesting is‘inadequate or too simple or too much
25 or too little?
Hccurate cﬁ?qboszyy CZz, Tne.
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dmm-—7 | 1 MR. ATTAWAY: I would say if a form like this were
2 adopted, I can't imagine why it would be changed until 1985 when
3 you once again may be called upon to review the rates under the
4 statutory provision.
5 At that time, we may ask for changes or the cable
s industry might. I don't know.
; CHATRMAN BURG: But you thought it through. You think
. it can stand the test of time?
. MR, ATTAWAY: Mr. Cooper has thought it through and
has assured me it will.
° THE WITNESS: I have not assured him. We have tried
" very hard both by keeping it general. For example in one of
" our earlier efforts we were asking cable systems to indicate
" what their rates were for tier, one, tier twq and tier three.
@ 1 That would have gotten us informed in the complication of the
15 names given for tiers and just what the tier involves. By
16 calling it a category and defining'the category as the monthly
17 rate for the first set, I think we have simplified taht greatly.
18 We really have no, these forms are made for copyright
19 purposes. What the value is of keeping in this information such
20 as the number and cost of interconnection or installation or
21 reinstallation or other types of services which are excluded from
22 the cable copyright proceeding I think is questionable.
23 That is the kind of simplifications that we would pro-
24 pose and that are encompassed here actually.
@ - COMMISSIONER COULTER: Obviously any additive burden
Hccurate c%&?ozﬁgg Co., Jne.
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on the copyright office you would pay.

THE WITNESS: We are required by statute to pay that.
Yes. I can't visualize that this in any way increases any part
of the burden of the copyright office.

We would like actually if the copyright office would
somehow take on or go through a more careful scrutiny for example
of developing a computer file for each system that would deter-
mine whether a signal carried is realiy distant or whether it is
logical which cowld be done by computer, I think we would be
willing to pay some money for that for a quick check on the
accuracy of that count.

CHAIRMAN BURG: - Thank you, Mr. Cooper.

THE WITNESS: Passing these examples, exhibit ten is
the real life type things we have talked about before. I must
say they are real live to the‘extent we could make real life fit
the form.

As you know it is difficult to do. The gross. receipts
are never shown, never segregated. For any particular category or
type of service in the'existing form.

So, wé have tried to use the gross receipts that cable
system reported in all the figures in their report leave attached.
The basis for these calculations to each one of these exhibits.

So you can see. The Uhrichsville thing as I referred to earlier
some problems with subscribers this is a simple thing as to
material supplied by the cable system.

If you will notice in block E of the existing report,

HAccurate cﬁ?@bozthy; Clz, The
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rate was during a statement of account period.

it is relatively uncomplicated. Here we have a cable system
that had 4,395 subscribers, $6.50 rate. We have carried these
figures out the best we can. I wanted to point this one out
for vyou.

There is an interesting thing that occurs here. While
the cable system sets a rate at $6.50, the average.rate per
subscriber for the first accounting period is shown as $6.46
which is the result of that kind of a division. This is a

consequence of so many factors which determine what the average

Changes in the number of subscribers either in the
increase or decrease can -effect the average. Changes in the
rate from the beginning of the period to the end of the period
can effect the average.

Therefore, the one rate that is currently asked for
in the statement of account which is the subscriber rate at the
end of the period does not necessa?ily apply in terms of the
average rate charged subscribers during that period.

That is the figure we are looking for. In this case,
you will know that in 1979-1 this cable system filed a form
three statement of account and paid $2,188.51.

This now falls into form two category. This factor
two in block three is 188,000. The gross receipts are 119,000.
The payment is $1,345 as a form two system making the adjustment
for inflation versus $1,327 as a form three system without having

made such an adjustment.
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This_is real life drawn from the Times-Mirror material.

COMMISSIONER GARCIA: Mr. Cooper, I think you have
told me once. Frankly, I have forgotten. Why do you need the
block two other secondary transmission services detailed out
as opposed to gross?

THE WITNESS: I don't really need it Coﬁmissioner. If
you could have confidence and faith in people all I would need
for block one would be line 8.

All I would need for block two would be line 8. The
reason that we would ask for these additional information is
from the standpoint of policing.

We could determine if we had éuch data checking it
with on the spot investigations, published sources and so forth
whether these figures were reasonable or unfeasonable. The other
examples are similar. I think T can go over them with you. I
think that at least my conclusion is that there is nothing being
asked for in terms of this form or the system that would compli-
cate, make life complicated fdf cable systems or the copyright
office.

BY MR. ATTAWAY:

0 Excuse me. I have one guestion. To illustrate or
compare what these new forms might look like versus the old forms.

Is it correct that the first sheet Section E you have

prepared would be a substitute for both sections E and F on the

A Yes.

HAccurate chgbothy; C?o” The.
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Q The tqtal substitute?
A Yes.
Q The second page that you prepared, Section K and also

I would be new material not now required by the existing form?

A It adds very little to the existing form and essen-
tially builds from the material that is now here in terms of the
computation of the copyright royalty fee before adjustment.

That goes on just the way it has. All we have done to
add to it is to multiply the copyright fee, the unadjusted copy-
right fee by the adjustment factor, the surcharge and that is the
end of it. |

That is the only change that goes in the back of
these forms.

CHAIRMAN BURG: So in effect, you would recommend to
the copyright office that they can scrap most --

THE WITNESS: We have not done that yet.

CHATRMAN BURG: You are éoing to do it?

THE WITNESS: What we have done is turned a set of
these forms over to the copyright office, the Licensing Division.
They will take this under advisement.

Of course what they do or don't do depends on large
measure upon your action. With respect to other changes in the
form, we have previously recommended many of them to the copy-
right, register of copyrights.

Some have been acted on in terms of action taken. Many

of them have not at this time, but that may change.

Hccurate cﬂ?@boztbyy Cjo” Tne.

(202) 726.3801




- dmm=-12

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96

COMMISSIONER JAMES: At this point in time you
can't give them this form until we do take action. If we
don't take this action there is no purpose in changing the
form.

THE WITNESS: Absolutely, Mr. James.

CHAIRMAN BURG: I was talking more alohg a hypo-
thetical. If you could do it, you would say you would want
to scrap most of this and replace it with your recommendation
here?

THE WITNESS: Right. On a interim basis all we
need to do in terms of updating this is simply the two pages
here until you get new forms presented and changed.

That is needed in terms of making the adjustment
for any form one, form two or form three system. It is
contained in these two pages.

BY MR. ATTAWAY:

0 Finally, Mr. Cooper, would you as quickly as possible
go over the Alamogordo illustration?

A Now this is R 11. You already have copies of the
three statements of account filed by this system for the first
semi-annual period in 1979.

These data are derived from that tiéred system. If
you will know that in terms of block one we have identified
four categories of rates, of subscribers, based upon their

charges made per month for the first set. This comes from

Hecuzate cﬂ?qﬁoszqy (fo” Ihe.
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dmm-13 1 that statement Qf account. So, we calculate. 7,229 subscribers.|
2 In all four categories gross receipts are 31248. Doing the division
m 3 we get $7.19 as the average first set monthly rate.
4 This you could absolutely not do from the existing
5 form in terms of the way it is processed and the tiering type
6 of situation and so forth.
5 We know $6.75 I think is a hypothetical. I believe
g that is a hypothetical for that. We have now made the division.
o We have in block two added the other material that comes of the
report.
10
So we have then a total gross receipts of $376,380 for
K this system. This is a tiered system. We have made the other
b calculations in the back per the existing situation.
" Page two of this exhibit indicates that this cable
' system should have paid $10,539 under the existing statute and
18 under the existing rates for this accounting period. But by
18 tiering by submitting separate report forms they reduced their
7 payment to $7,518.
18 COMMISSIONER GARCIA: Explain how they do that?
19 THE WITNESS: The way they do that, Commissioner
20 Garcia, is to separate the income they receive for tiered
21 service from the income they receive from non-tiered service.
22 So in effect they have split the system into two
23 components. They have also split the signals that are carried
24 by that system to those DSEs that are applicable to the non-
ﬂ 25 tiered service and those DSEs that are applicable to the tiered
HAccurate cﬁ?qbozthyy C?o” The.
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service only.

According to the copyright office the appropriate
procedure is for them to include all their gross receipts from that
cable system for basic subscriber service which is what they are
required to do under the Act and count all of their distant
signals that are available to any subscribers of fhose systems
as applicable to all subscribers.

Instead of coming to whatever DSEs they have before,
they now haye a DSE figure which includes those signals which
are availabie only to the tiered system subscribers.

They have reduced the revenue and they have reduced
the DSE applicable to each of the revenue classes. Tﬁat is how
that difference comes in. But in this formula, it would not
work out.

We now have the constant dollar index which we have
talked about befé;e. We have the difference in the average rates
between October 1976 and currently‘including the rates for the
tiered and untiered services.

We developed a surcharge. Multiply that by the figure
they should have developed from the present statute and forms to
develop a new copyright royalty adjusted for monitary inflation.

BY MR. ATTAWAY:

Q The $6.75 you referred to for the October 1976 rate,
that is the rate listed in the '76 fact book. That is the minor
correction. It is not a hypothetical?

A It is subject to proof. Thank you.

Hccurate d\pepozfing Co., Tne.
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MR. ATTAWAY: I'm through.
3 CHAIRMAN BURG: Let's recess for five minutes.

4 (A five-minute recess was taken.)
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COMMISSIONER BRENNAN: I will temporarily pass.
COMMISSIONER COULTER: I would like to come back

to the form 2 systems, if I may. I think there is, naturally,

THE WITNESS: Absolutely.

COMMISSIONER COULTER: The cable proposed adjusting
ceilings at the inflation rate whatever that is. You propose
doing something system by system, letting them fix their
own rates according to how they have a adjusted their sub-
scriber rates.

My question is whther the advantage to you equals,
is worth the complexity,and beyond that, whether there may not
be édditional advantage to you?

. My uﬁderstanding is that a lot,of yourcase is based
upon the fact that the revenues, not based upon it. I think
vou would agree that the revenues of cable systems have or

would you agree that revenues of cable systems have increased

at a greater rate than the amount they have increased their

rates?

THE WITNESS: The total number by far, sir.

MR. COULTER: If you have got, if you have a second
form system and Uhrichsville is an exception rather than
typical whose subscriber rate have increased at ther ate you
have for Uhrichsville 1.17 five percent or the ratio

you have set out there, and you use that ratio to establish

Hccurate cﬁepozﬁng. Co., Jne.
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the ceiling which you have done in this case which was
188,000. Because according to your own rule the increase

in their subscriber rate is lower than the rate of inflation
they would actually remain as a Ww&pm 2 system?

THE WITNESS: The Uhrichsville.

COMMISSIONER COULTER: No. Any Form 2 system
whose subscriber rate increase has remained less than the
rate of inflation would actually remain as a form 2 system?

THE WITNESS: That is correct.

COMMISSIONER COULTER: If their revenues have in-
creased at a rate exceeding the rate that their subscriber
rate has increased, they could then have revenues exceeding
the arate that you used as their ceiling as a form 2 system?

You Qould get no percentage on those reVen;es
according to the formula?

THE WITNESS: We would. If their rate had gone up
higher, we would, sure, in the additional income they had.
They would file then as a form 3 system, a DSE system and
pay a higher royalty rate.

COMMISSIONER COULTER: That violates the concept
I think is essential to your formula. As long as their
subscriber rate is less than the rate of inflation, they
remain as a form 2 system?

THE WITNESS: No. I think what we are dealing with

is the basic factor we have to be concerned about is assuring

HAccuzate c%kpﬂﬂmg Cb” .
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by copyright owners. Eyen though it is a tiny percentage

of the gross receipts of cable systems derived from the

use of their programs. As their receipts go up under the
example you presented, if they go up to the extent the cable
system switches from a form 2 system as defined in the
statute to a form 3 system as defined in the statute, our
copyright receipts would increase.

COMMISSIONER COULTER: According to your formula
as long as the subscriber rate increases less than the rate
of inflation they remain a form 2 system?

THE WITNESS: As long as their subscriber rate in-
creases at a rate equal to a rate higher.

COMMISSIONER COULTER: Lower?

THE WITNESS: I believe that is true, sir. That
is correct.

COMMISSIONER COULTER: But their subscriber rate
increase can be less than their revenue increase. I could
conceive of instances where actual revenues exceed the ceiling
that they are at, they are at that keeps them within a form 2
system according to your formula.

Under those circumstances according to the formula
in the Act you would not be able to tax those excess revenues?

THE WITNESS: The only basis on which their gross
receipts would increase more would be by an increase of

subscribers at a lower rate. As far as their gross receipts
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that will be the determining factor here rather than how it
was created in terms of whether it is a form 1, form 2 or
form 3 system.

It is a good question you are asking, but I think it
is encompassed within the situation we have.

MR, COULTER: I currently doubt it. If the rate
of increase in t he subscriber rate is the same as the increase
in revenues and the trigger mechanism . is
whether that increase is less or equal to or greater than
inflation, what difference does it make?

THE WITNESS: That is only if they get to be a form 3
system. The inflationary situation is not taken at all into
account with respect to the form 1, form 2 systems. There is
no surcharge situation involved in determining whether they
are form 1 or form 2,

COMMISSIONER COULTER: No. But you use the inflation
rate as a trigger of whether they remain a form 2 system?

THE WITNESS: No. I am not. I do not.

COMMISSIONER COULTER: Yes.

THE WITNESS: I do not. The only reason we use
in form 1 and 2 is the final adjustment in the royalty. The
question of whether factor 1 or 2 applies to that is absolute-
ly before any reference to a cost of Consumer Price Index
change. On page 1 of everyone of these examples in

Section E, there is no reference whatsoever to any change in
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monetary rates, value. It is completely separate from mone-
tary value,

COMMISSIONER COULTER: I am talkingabout form 2.

THE WITNESS: A system to determine whether it is
form 1, 2 or 3, absent, before any consideration of monetary
inflation.

COMMISSIONER COULTER: But whether ir remains form 2
is dependent upon the relationship between its rate increase
and the rate of inflation?

THE WITNESS: No. Not at all.

COMMISSIONER COULTER: Iet me explain. According
to your proposal if the rate increase exceeds the rate of
inflation =-~-

THE WITNESS: Right.

COMMISSIONER COULTER: -- then the ceiling would
place it in form 37

THE WITNESS: No. Let's discuss this form a moment.
With Mr. Feldstein's . agreement, I would like to try to
respond to that question. They way the Tribunal, as I
understand it, has to treat with small system exemptions, the
maintenance of the small system exemption and the maintenance
of the value of the copyright royalty payment to the copyright
owners is very different.

As far as the small system, your primary charge is

to maintain the value of the small system exemption.
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regardless of monetary inflation, your charge with respect to
small systems is to maintain the value of the small system ex-
emption for a cable system.

The monetary inflation situation is a primary
importance with DSE systems to the extent, again, that the
statute relates to your making adjustments to maintain the
constant value of the dollar.

What we do with form 1, form 2 systems in this
situation is to increase the value of the exemption for a
small system in line with its increase in rate absolutely,
totally separate from any change in the Consumer Price Index.

It has nothing to do with it. That, as we understand
it, is what the statute provides in terms of small system
exemptions. It is only the CPI faé%or as its principél
impact in a surcharge that it is applicable to all systems
only in relation to bringing the amount of their payment to
copyright owners so it has not been eroded by inflation.

But the determination of the small system exemption
which I think is the point you are making is absolutely
separate and apart from monetary inflation. It is merely
to keep the level of that exemption whole the systems that
have raised their rates. It is complicated, but the Act is
complicated.

It does those two things. On the one hand to the

best of my knowledge for most small systems, the value of
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of the small system exemption'will increasé. We will receive
lower payments from small systems, smaller cable systems.
Those that file form 1, form 2, then we would have if you
had not made any adjustment per the statute,

The adjustment you make in the ceiling is going
to reduce our payments from those systems. The only place
whefe we might make it up is in the surcharge to DSE paying
systems in accordance with the Act. Also, from those systems
which have grown to the extent by increasing the number of
subscribers and/or their rates so they move from a form 2
smaller system exemption level to a form 3 situation. That
is where you are instructed by the Act to maintain the
constant dollar value of the copyright payment to COpyrigh£
owners per DSE. ' *

COMMISSTONER COULTER: Well, think about it éeriously
the situation whére you have raised the ceiling according to
the rate of the subscriber rate increase, That ceiling which
has to be used for the calculations according to the statute,
right?

THE WITNESS: That is correct.

COMMISSIONER COULTER: It is less than their actual
revenues?

THE WITNESS; 1Is less than their actual revenues.
How can that be, sir? If I multiply, if their rate remain
the same or the rate has increased, we are increasing the

1
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statutory exemption level. That ié according to the statute,

COMMISSIONER COULTER: That is on the assumption
the rate of increase in revenues is the same as the increase
in the rates?

THE WITNESS: We have increased the value of their
exemption by their increase in rates. That is what we have
seen in terms of protecting the value of the small station
exemption for small system exemption for smaller cable
systems. It is probably not fair because their systems as
you can see have gone into gross receipts levels that would
normally have made them a DSE paying system. Yet, they
remain a two or move back from a three to a two.

In terms of the Act, that is the only way we can
enter pretty fairly to atl system.. o

You see, the basic thing I would like‘to make sure
you understand, Commissioner, is that on page 1 of this form,
the Sectioﬁ E, the block, the Section E things, there is ab-
solutely no reference to any adjustment, any uping because
of the CPI increase. That is separate and independent of
that.

CHAIRMAN BURG: Mr. Feldstein.

CROSS EXAMINATION

BY MR. FELDSTEIN:

Q I think that since we are on it, our minds are on

the forms, I will start with that and go back to the beginning

HAccurate cﬁepozting Co., Ihe.
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of Mr+ Cooper's teétimony.

Commissioner Coulter, I am going to ask similar
questions. I share your confusion on that. I am not sure
I understand it at this point. I can't think of what to ask
to elicit a clearer answer.

Looking at your form without any of the specifics
on it copyright Exhibit Rebuttal 8, you use a figure for
line 10. If there was no October 19, 1976, rate, you state
enter $6.60. Am I correct in assuming that that $6.60is the
rate that came from Copyright Owner Exhibit 2 on direct?

A It is our figure that is very close to the figure
that we got and you got for first averages for all systems.
Q That is the figure you got from the Copyright

Royalt;bTribunal form?

A Our system for form 3 was 6.605 to be exact.

Q That is your figure for the long form or form 3

systems? The $6.607?

A Our analysis included only the long form system.

Q You are proposing to use this $6.60 as an imputed
rate for all systems; is that correct?

A That is correct.

0 Are you familiar with NCTAs, the cable industry's
direct Exhibit No. 77?

A Yes, I am,

Q If you will recall,the forms for all systems were

Accuzate c/\’e,boztirzg Co., The.
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broken down; is that correct?

A They were.

0 The r ates for all systems?

A They were.

Q Do you recall that the rate for smaller systems were

considerably less than the $6,607?
A The mte you calculated was smaller, yes. As shown

in that chart.

0 For the smallest system a $6.16 rate?
A That is what is shown in your chart 7.
0 Average the small and large there was an average

rate of $6.48; is that correct?

A That is correct.

0 Bothvthe $6.16 and the $6.48 are the smaller figures
for $6.60 for long forms; is that correct?

A That is correct,

0 Would not a small system beginning service after
October of 1976 and forced to use an imputed $6.60 rate be
disadvantaged?

A There are peculiarities with these figures, As you
know, we hae said from the beginning that our analysis of your
survey was limited to the form 3 thing.

If T wouldrwcall and I would like to reference it
back the NCTA has published figures in connection with this

proceeding that show that the rates for small systems were, in
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fact, higher in 1976 than for large systems. There is a
document that was produced I believe, in the May filing to
that effect.

Q I believe that on our direct case, we relied and
stated we relied on the CRT basis of surveying systems. If
that is the case, and since you relied on the CRT as well,
the rate for small systems under the CRT formula according to

NCTA Exhibit 7 was $6.16.

A $6.60,
0 $6.167
A Excuse me. Right.

If that is the case, since when you fill out line

10, you have not gone down to block 3 to find out what
category you fit in, if you turn out‘to be a small system,
weren't you disadvantaéed by using your larger imputed rates?

A In theory, you would be.

0 In actual practice? Why just in theory?

A I have no way of affirming this particular figure in
the NCTA material, I would question it. It seems to be
at variance with other data that I have seen including the
reversal on the same chart 7, Mr. Feldstein, the same one
to which you referred to me, your direct case in this
proceeding. -

In the April 1980 figures the highest rate for any

system is the middle intermediate system. The rates for the
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larger cable systems and the smaller cable systems are lower
than your rate for the intermediate system.

Q I believe the October 1976 rates show it was
$6.69 for DSEs, $6.64 for the middle and $6.16 for the smaller
systems, I have referred to the October '76 figures since
that is what you used to impute a 1976 rate?

A I did not use your figures. I used ours,

Q That is correct. But I am asking you since there
was no quarrel on the direct case with the figures that we
obtained from the Tribunal, if in fact, the October 1976 rate
for the smaller systems was $6.16 is not the 44 cents dif-
ference significant in a small system in trying to determine
exactly what form category he is in?

A It could be, M?. Feldstein.

COMMISSIONER JAMES: Out of cuwideity,you mentioned
the $6.48.

MR, FELDSTEIN: Yes,

COMMISSIONER JAMES: Was that a weighted average
or just a numerical?

MR, FELDSTEIN: It was a weighted average.

COMMISSIONER JAMES: Thank you.

COMMISSIONER GARCIA: Mr. Feldstein, I am a little
confused. 1In your line of questioning, are you saying if the
small system as 6.16 as of October 17, 1976, I don't understand

how he would be disadvataged., That is the number he would use
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as opposed to the 6,6.

MR. FELDSTEIN: It is an imputed rate if it is a new
system., If you have nbt gone up with inflation, you are dis-
advantaged under this methodology,

COMMISSIONER GARCIA: Would it be the other way
around?

MR. FELDSTEIN: ©No. You would be disadvantaged.

If my rates were imputed to be $6.16 as of '76, rather than
6.60 and my present rates were seven, clearly the higher the
imputed rate, the more the disadvantaged to me because I have
not keptup with inflation by a lesser degree.

BY MR, FELDSTEIN:

Q 'Mr; Cooper, in your copyright Exhibit R9, you
have worked séveral of the examples, all of the examples that

Mr. Korn worked for us on direct examination; is that

correct?

A That is correct,

Q In all of these cases, Mr. Cooper, the October '76
rate was $6; is that correct?

A In all instances, yes.

Q You have four examples. One where the rate went

down. One where the rate stayed the same and one where the
rate went up some and one where the rate went up a lot. In
1976 with each of those systems paying or charging $6 given

a standard size and a standard number of DSEs,they would have

HAccurate cﬁ@hﬁﬁﬁg va e,

(202) 726-3801




etpl4

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

114
paid under the fee schedule in the Act the same copyright

fee; is that correct?

A In 1976.

0 In 1979, let us say. That is before any decision is
this proceeding.

A Indeed.

0 System in similar circumstances charging the same
rate would pay the same fee?

A Regardless of what rate they charged.

Q Now in the absence of an adjustment heretofore,
let us assume that we had the $6 rate these systems at
in size in 1976 that would have paid all the same rate had
they been paying in '76.. You have just said that.

A If their gross receipts were the same as now.

Q They must be same subscriber, DSEs and rates?
A Right.
Q They have changed their rates. Two have gone up.

Under the Act as presently written, would these systems
continue to pay the same royalty fee or would they be
differentiated?

A Under the Act before a CRT they would pay the same
that they pay in '76, '77, and '78 and '79.

0 Their gross receipts are the same. Their basic
subscriber rates have changed?

A If their gross receipts had increased, then, they

Hccuzate cd&¢mdM9 Cb” Tne.
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etpl5 2 Q If two CATV systems starting off in 1976 had the

3 same subscribers and same DSEs but different subscriber

4 rates, would they have been paying different royalty fees?

5 A Yes, they would have,
é Q Under your example; all four of these systems are
7 now charging a different subscriber- rate; is that correct?
8 A Yes, in the current one. The revised.
9 Q They have a revised basic rate to their subscribers.
10 They are all different?
» A That is correct,
12 Q Under your adjustment, all of these systems would
13 pay the exact same subscriber fee; is that correct?
14 Q This is nomatter what their rate experience?
5 A That is correct.
. ‘6 Q Mr. Cooper, you have started with systems with the
- same rate, thrown them in four different directions and
‘8 brought them back to the same subscriber fee in Copyright
9 Owners Rebuttal 9. What if those systems started with
2 different rates and now were all charging the same rate?
, A It would be a different set of configurations.
1
Q Yes. It would be. I have postulated on a sheet

22

of paper here that CATV system was charging under your
23

facts $4 in 1976 and $6 now because of the increase in their
24

' ”e rate they would have no change in their royalty fee?
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A They would have no surcharge but not necessarily
no change in the royalty rate,
0 No change in their royalty rate because there would

be no surcharge?

A Assuming the number of subscribers remains constant.
Q I am stipulating that.

A Yes.

Q If the rate in 1976 were $6 and it is still the

same under one of your examples, obviously, they have a sur-
charge. Their royalty rate goes up.

A Yes. The rovalty fee goes up.

Q Well, you have made me change that before. Fees

are the total dollars they paid?

<

A Rates are like percentages.

0 Your rates in my $6, tﬁen and $6 now, the rates go
up?

A Mr. Feldstein, excuse me., I am referring to rates

in this stage in your hypotehtical as a statutory percentage
rate applied against gross.

0 In effect, are you not raising that when you put
a surcharge on it?

A In effect, it may be but what we are doing is
adjusting the copyright royalty fee.

Q Via adjusting the rate, If you are not'adjusting

the rate you are not obeying the statute.
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A It refers regardless of the specific language, and
I think the language may alter from place to place to mantain-
ing the constant level of payments to copyright owners.

Q Mr. Cooper, to bring you back to what the statute
says since you keep telling me, it states the rates established
by 111D2B which is where you find the schedule may be adjusted.

I presume you are trying to follow the statute in your

scheme?

A We are.

Q You are adjusting the rates for the hypothetical
systems?

A The proposal we have does not involve an alteration

of the statutqry rates per DSE. The proposal that we are
making involves an adjustment in the fee caltulated as a
result of the application of the statutory rates. But we
do not =--

Q Does the Tribunal under the statutory section I

just read have the power to do that?

A It is up to the Tribunal to determine that.

Q You are recommending that they do that?

A We certainly are.

0 You had a subscriber a situation which does not

exists in '76 and now charge, as my hypothetical, a $6 rate.
His rates or fees are up even more because he has an imputed

reduction since you assume a $6.60; is that correct?
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A If his current rate is $6 and he had no rate in
1976, then his surcharge would be higher than it would be for
a system that maintained the same rate in both periods.

0 Thus, we have here three hypotheticals. We have
a system with 5,000 subscribers, three DSEs. They all charge
$6 today. They all pay different copyright fees under your
scheme; is that correcté That is what you have just said?

A Yes.

0 In your Copyright Exhibit R10, you made reference
to the Uhrichsville, Ohio system which under your scheme
ended up moving from its prior form 3 down to a formlz; is

that correct?

A That is correct.
Q The category in my mental calculater if it has not
gone dead, the increase in their average first set monthly

rate loss like it was 96 éents. That appears to me to be
less than the 40 percent inflation figure which copyright
owirers have asked the Tribunal to adopt; is that correct?

A That is correct,

Q Yet, they move from form 3 to form 2 status?

A That is correct,

Q That is the anomaly that relates to the statute
‘which on the one hand says that we should use monetary
inflation to preserve the value of the small system exemption

which, in effect, reduces copyright royalty payments. The
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P ! treatment of DSE paying systems where the statute refers to

adjusting increasing the fees paid by DSE systems to adjust

to the erosion of the value of the dollar in inflationary
times. There is a semiconflict.there. That is what the
5 | effect of this is. We are prepared as I indicated, recogniz-
6 | ing that this could result in a reduction in copyright payment
7 | by a large number of systems are willing to accept this
8 | interpretation of the Act.
9 Q Mr. Cooper, may I suggest that your scheme creates
10 | the anomally. Whatever anomaly arguably might exists is
11 ||exascerbated. 1In the case of Uhrichsville, you have a
12 |system which went from $5.50in 1976 to $6.46 today. It was
13 |rewarded by virtue of its position in its dollars with paying
'@!b 14 ||less copyright in 1960 than it would in l976}'deséite the‘
15 ||fact it fails to keep up with inflation.
16 However, if a hypothetical system charged $6.46 in
17 1976 and $6.46 now, the same as your Uhrichsville, they would

18 ||be a form 3 system under your scheme.

19 A It depends on the number of subscribers they have.

20 0 I assume the same?

” A You are assuming 4395 in both periods.

- 0 Yes.

03 A That is probably so. Its gross receipts then would

04 be as the gross receipts we are dealing with here. You are
% - saying $6.46 in October '76. The reason for that is that
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the application of the small system exemption would not apply

to this system. The system would not have been entitled to
the same small system exemption in '76,and therefore is not
entitled to the small system exemption in 1980-81.

0 You are left with the anomaly of two systems identi-
cal to each other 30 miles down the road having - the same
revenues, subscribers and DSEs and a markedly different
copyright payment; is that correct, under your scheme?

A Under our scheme, it is possible that peculiarities
of that nature could occur because of the bifurcation of the
Act which on the one hand says protect the small system
exemption from being eroded by inflation and on the other
hand it says increase the payments made by large systems to
prevent the erosion of copyright payments to coyright holders.

T think it is an anomaly. You may be dealiné at
margin. Anomalies at the margin are also showing themselves
up. For example, here we are dealing with this system
based on a real live example., Its qualification for a form 2
payment is $7,000 Dbelow the $188,000 ceiling. That 1is
essentially at margin. But it is a good point and it is
correct that such a thing could occur.

MR. FELDSTEIN: Let the record show that that was
an affirmative answer.

THE WITNESS: It was.

BY MR. FELDSTEIN:
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application which is to say the Tribunal publishes a number.
The CATV system jots down the subscriber, his revenues and
his rate and then applies it pursuant to your formulation.
You have admitted or at least your counsel admitted, that
regulatory restraint can be a relevant factor. If that is
so, what if your hypothetical system in the middle of 1982
shows no increase in rates? The reason he is not increasing
rates is that the City Council has flatly turned him down
three times in a row,

You help him up by your formulation for substantial
increase in copyright. What has happened to the regulatory
restraint possibility that he had to ameliorate this? Have
you read it out?

A No. I am listening. There are two things. First,
there is very little evidence that regulated cable systems
asking important rate increases don't get themn,

0 I asked you a hypothetical.

The second part I am troubled by something I said earlier.

The extent to which the gross receipts of the system have been
kept low because they did not have the benefit of the rate
increase results in lower copyright payments which is a burden

porne by the copyright owners.

0 Isn't that made up by the fact there is going to be

HAccuzate cRepoztirzg C’o., Ihe.
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0 You have postulated a scheme with a rather mechanical

A I am moving into trying to understand the hypothetical)
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an adjustment in the copyright rates and they are going to

end up paying as much as before?

A No. I am not saying it would come out that way
at all.
Q You had systems here which would be $6.

A There would be a penalty to the extent they did
not keep up with inflation. I don't know., You say all would

be made up by the surcharge. I don't know,

Q But you have just stated you would share the burden.
A Exactly so.
Q You have also stated that perhaps,or I have stated,

and you have said you don't know that the surcharge might
well make up for that short fall?

A No. .When we say sharing the burden in dealing with
cable copyright the results of an increase in 99 cents.to the
cable system and one cent to us, I think that is a burden
sharing that we are talking.

We are not talking about equal burdens shared. We
are not talking about equal burdens sharing coming out and
I don't think we have to talk about equal burden sharing com-
ing in.

Q I did not ask about that. You stated on the record
in answer to your counsel's question that regulatory delay
really did not make much difference because the cable system

didn't have the pay as much copyright since he had lesser
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revenues?
A Right,
Q So, he was hurt because he did not get his gross

revenues. You were hurt because you did not get the extra
money which you would have gotteén for copyright?

A Right.

Q I am asking you don't your scheme insure the
burden is borne by one party, the cable operator? If he
fails to get his rate increase, you will lay a surcharge on
him insuring that you get your money? Thus, the cable
operator looks twice?

A No. The surcharge is only on his gross receipts
less the increase,

0 Mr, Cooper, I would remind you in yéur R10
examples, you had it figured ou£ so that a cable systeﬁ which
failed to raise its rates and thus had lower gross revenues
still paid as much money into the copyright pot as the CATV
system who had raised its rates?

A That is correct.

Q Since you got $4,117 and change from each of thqse

four systems, where could you possibly be hurting in that

scheme?
A We are hurting to the extent if one, we postulate,
for example, samecable systems were at the $9 rate. If they

were all there, the gross receipts would have been higher and
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our copyright royalties would have been higher.

Q That is not the example I have asked., 1I.am asking
the example you included. The CATV system that did not raise
its rate much or at all. Under your example, do you still
get the same dollars out of many as you would have had you
succeeded in raising the rates?

A At these levels, the answer is yes.

Q In that case, they are not bearing.a burden of the

failure of the cable operator to get a rate increase?

A On the other hand, if he had grown --

Q I am asking you a question based on a hypothetical.

A The answer on the hypothetical is éorrect, Mr.
Feldstein.

Q If this cable operator %aé unable to raise his rate

not because of business reasons which the cable history never
denied are present in many of these decisions because he
was stopped cold by a rate regulating authority, does your
scheme allow the taking of that into consideration?

A If he were stopped cold. It says that -- I think
there we are placing the interpretation totally on the
statute. We say okay, We are both in business. We are
here to get our value of the copyright dollar that you would
have paid us if inflation had not been a féctor.

Q Mr, Cooper, doesn't the statute say regulatory

restraint is an extenuating factor under the statute?
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A Yes. We certainly agree with that, As I indicated

we recognize that CRT recognizes that that was one of the

factors in its questionnaire and we recognize it by tabulating

the material from the CRT questionnaire.

0 You have a five-year period under your scheme with

semiannual adjustments which means 10 adjustments; is that

correct?

A Where, when and to whom as a cable system which is
stopped under regulatory restraint smack in the middle of
that period, go for a redress of its grievances?

A 1 presume there are administrative or judicial
review procedures.

0 At the Copyright Office?

A I don't bglieve this would be under jurisdiction,
of the Copyright Office,

0 At the Copyright Royalty Tribunal?

A I believe it would fall more within the province
of the CRT.

Q How many cable systems are there, Mr. Cooper?

A In excess of 4,000.

Q With 4,000 cable systems and 10 adjustment periods,
40,000 possibilities for some kind of an appeal to the
Tribunal on regulatory restraint, what do you think that
would do to the caseload of the Tribunal?

MR. ATTAWAY: I have to object to this line of
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questioning, Mr, Feldstein is posing hypotheticals that

I don't think the witness can possibly answer. If he has

had an opportunity to present withesses to demonstrate that
even one system has clearly experienced regulatory restraint
and we have not seen that yet and now this witness is
supposed to hypothesize 4,000 systems experiencing regulatory
restraing.

MR, FELDSTEIN: I will rephrase the question.

BY MR. FELDSTEIN:

Q NCTA has presented data based on surveys and
concrete examples, a number of which involving regulatory
restraint of one kind or another through three industry
witnesses,

I Woﬁld submit that based on that slice of life, the
cable indus;ry, there have been a number of instances éf
regulatory restraint. If there are any instances of regulatory
restraint among the 4,000 systems in the 10 adjustment periods,
would you then expect them to bring their plight to the
Tribunal?

A If the Tribunal invites them to do so. The Tribunal,
I believe, has the authority in connection with the statute
as far as my reading ig concerned to say we consider extenuat-
ing factors. We have decided that rate regulation is not
a material factor at this time. I believe that is within

their province.

Hccurate cﬁ?@paztﬂy; Co., Inc.

(202) 726-3801




10
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

127

Q Mr., Cooper, the statute also states that the Tribunal
can consider all other factors unlisted, unnamed, It states F
they can consider all other factors,

Do you believe that cable systems who had a case !
to make on what they consider to be a valid factor in the
middle of all of this could also bring this to the Tribunal?

A I believe that any cable system or any organization
that has business with the Tribunal can make a presentation
to the Tribunal.

MR. ATTAWAY: Excuse me. Madam Chairman, I think
counsel is calling for a conclusion of law.

MR. FELDSTEIN: May I ask what you called for in
your examination of this withess?-

CHAIﬁMAN BURG: Is that an objection, Mr. Attaway?

MR. ATTAWAY:; Yes,

CHAIRMAN BURG: T will overrule the objection.

BY MR, FELDSTEIN;

Q Do you believe that cther factors could be relevant
both now and in the future to the Tribunal's considerations?

A Yes. I do,

Q Mr. Cooper, your form which contains a number of
calculations and alterations to the present copyright
contains I would submit especially when you have a math
brain like mine when you add calculations you add to the

possibility of error. The copyright holders have presented
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evidence,the latest being through Mr. Sampson, and once again
pointing out the Warner Amex system that cable systems do not
always correctly fill out their copyright forms; is that
correct?

A That is certianly true.

Q Mr. Sampson has stated thatthe Copyright Office
attempt s to check over for calculations; is that correct?

They attempt to check forms when they come in to
see that the basic calcualtions are done correct?

A Whatever manipulations there are with the data on
the form are done correctly.

0 And he stated although he would not answer the
question of how much error, was not allowed to answer
questiéns of that sort, there are cases of error from time
to time?

e A We know,those of us who have spent time with
thousands of forms, know that that is the case.

Q Don't you believe that the addition of another set
of complications ~-

A Computations.

Q Excuse me. Freudian slip.

Another set of computations would add in some-
quantity to the number of errors that are made in copyright
forms?

A I think that any calculations that are added or that
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exist now are subject to error by people filling out the forms,
I don't think the calculations we are asking for suggesting
that the new calculations are at all complex, And we are
willing to trade them off for maybe a thousand computations
that are now necessary to make in the form that are of no
use to us or this proceeding.

Q Mr. Cooper, could a 12 year old f£ill this out?

A Yes.

Q Well, you have met the IRS' standard and they still
make mistakes.

Mr. Cooper, you have a reference. The possibility
of simply £filing these forms and cutting out a lot of
information. In theory, music to the heart of cable operators,
I am certain. One of the t hings you referred tg,I believe,
was logging parttime substituted carriage. -~ Did I miss
you on that?

A No. Part-time and substitute carriage. There are
two separate areas of the form to be filled out by the iform 1,
2, and 3 systems.

0 Admitted.

A Yes.

Q In the case of a form 3 system, would you excuse
many from filling those out?

A Yes. I assume concurrently that the unfortunate

change in regulations proposed by the FCC goes into effect.
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Under the proposed changes by the FCC, the principal reason
for substitute carriage which is syndicated exclusivity dis-
appears and under the ICC regulation or the recisgion
of the distant signal, the reason for part-time carriage
disappears. Excuse me, Thatis the answer to that.

0 Mr, Cooper, why do you believe that the part-time
and substituted programming information is required on

the form 3?

A Why is it required?
Q Yes.
A On form 37

2] Why is it required?

A It is required to determine for copyright owners
‘who wish to check compliance with the statutory reguf%tions
withrespect to payment for distant signals and whether
or not these exceptions which are frequently cherry picking
are actually required by syndicated exclusivity requirements,

0 Mr. Cooper, I would suggest that the Copyright
Act mandates long form cable systems to pay for some of this
programming. Do you recollect that?

A I think the only areas would be in the carriage

of substituted life support programs.

MR. ATTAWAY: Point of inquiry. May I ask counsel
what this line of questioning has to do with this proceeding?

CHAIRMAN BURG: Ask him,
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MR, FELDSTEIN: I am not sure what the testimony
of your witness had to do with this proceeding, I am
cross-examining him on his testimony. He testified he
wanted to remove all of this information from the form 3.

The way I read the way form 3s have been filled out a sub-
stantial amount of the business he wants to eliminate we
have to pay copyright on,

If he is proposing we no longer have to pay
copyright on it, that is interesting news,

THE WITNESS: Those of us who have looked at the
forms, have suffered with them, would say the amount of copy-
right paid by all the systems in the country for substitute
programming for which copyright payments are required under
the Act amounts to less than even my salary in a year and
probably less than the amount my unemployed daughter gets from
unemployment insurance, K

BY MR. FELDSTEIN:

Q Mr. Cooper, does the Act have payments for this?
A Yes.

Q Can you abrogate that section of the Act?

A No.

Q Do you believe you would have to go to Congress

for a change in that?
A No. I would revise the Act to regquire cable systems

to require part-time programming or substitute programming
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for those additional fees which are required to be ﬁaid. From
our review of statements of account that is probably one~
tenth of one percent of the entries that are in the statements,
of éccount with relationship to part-time and substitute
programming.

MR. ATTAWAY: Did you mean revise the Act or the
Copyright Office form?

THE WITNESS: The form, The Act does not have to
be revised to accommodate. That is just extraneous and
useless information,

BY MR. FELDSTEIN:

Q You stated you felt the Copyright Office would not

have any new burden of work?

© . e

A Yes, sir,

0 In light of Mr, Sampson's testimony and the éractice
of the Copyright Office, why do you belie&e that they would
not have to check the new caiculations which you would put

on the forms?

A They would have to check the new calculations.
0 Thus, they would have some more work to do.
A I think it would be a substitution of work. I

think the net amount of work that the Copyright Office would
be required to do would be unchanged from what it is now
or diminished by changes in the form,

Q Mr, Cooper, there is a calculation of page 1 of
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your form to be made before you ever decide which form to

£ill out?

A Right.

0 It is a calculation which does not need to be made
today?

A Yes. The calculation needs to be made today. Still

no cable system can go up and say --

o] I am talking about the Copyright Office. When a
cable system files a form 1 and he puts down his gross
revenues as $35,000, that is accepted by the Copyright
Office as a form 1 with $35,000?

A That is true.

Q Would they not have to check your new calculation
to see that it'was done properly?

A They would have to do that multiplication.

CHAIRMAN BURG: Mr, Feldstein, I think give the
hour, I am going to adjourn today's meeting., We will
reconvene at 10 o'clock tomorrow morning in this room.

Thank you.

(All exhibits identified were
received into evidence.,)
(Whereupon, the hearing was
adjourned to reconvene at
10 o'clock a.m., Thursday,

November 13, 1980.)
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